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TO    THE  I  £05 

RIGHT    HONOURABLE, 

J         O         H         N. 

LORD    MOUNT-STUART, 
BARON     CARDIFF. 

My  Lord, 

"W  Do  my/elf  the  Honour  to  prefent  to  your 
■*•  Lord/hip  a  Performance  concerning  the 
Laivs  and  the  Government  of  Scotland ;  and, 
on  this  Occafion,  - 1 might  draiv,  vuith  eafe, 

from  our  Hi/lory,  many  a  delicate  and  fruit' 

ful  Topic  of  Panegyric. 

But  I  intend  this  Addrefs  as  a  Tribute  of 
Re/peel,  not  as  a  Monument  of  Servility.   I 
am  not  to  fpeak  of  the  Splendours  of  your 
a  2  Houfe 


iv  D,  E  D  I  C  A  T  I  O  N. 

Houfe  and  of  your  Name.  My  Attention  is 
attracled  by  Qualities  that  are  independent 
of  Ancejlry  and  of  Fortune.  I  appeal  to  you  as 
a  complete  Judge  of  the  important  and  int er- 
e/ling Subjecls  into  ivhich  I  have  prefumed 
to  inquire.  I  venerate  your  exquifite  Know- 
ledge in  the  Hijlory  and  the  Conjlitution  of 
the  ScottifJo  Nation.  And,  I  am  ambitious 
to  applaud  the  Patriotifm  and  Ability  -with 
ivhich  you  have  exerted  yourfelf  to  promote 
its  Dignity  and  Honours. 

While  my  Admiration,  however,  is  called 
to  the  Talents  ivhich  become  the  Statefman 
and  the  Legiflator,  I  am  confcious  of  the 
Influence  of  thofe  amiable  Virtues  ivhich  you 
have  the  Happinefs  to  unite  to  them,  and 
ivhich  are  the  Objects  of  Eft  e  em.  The  for- 
mer 
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mer  give  to  Nobility  and  to  Public  Station 
their  Utilities  and  their  Glory.  The  latter 
are  the  Delight  and  the  Ornaments  of  pri- 
vate Life. 

Jam,  with  the  mojl profound  Rejpecl, 
My  L  o  R  D) 
Tour  Lord/hip's 
Mqft  humbky  and 
Moft  obedient  Servant f 

GILBERT  STUART. 
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PREFACE. 


DU  R I N  G  the  middle  times,  the  laws 
and  cuftoms  of  Scotland  are  imper- 
fectly underftood  ;  and,  on  this  account, 
the  fyftem  of  its  jurifprudence  is  involved 
in  uncertainty,  and  without  that  liability  of 
principles  which  ought  to  diftinguiih  it. 
When  we  know  our  public  law,  and  our 
conftitution,  in  their  firft  rudenefs,  and  in 
their  progreffive  conditions  of  refinement, 
we  fhall  be  able  to  difpel  this  uncertainty, 
and  to  arrive  at  fimplicity  and  fcience. 

To  contribute  to  a  purpofe  fo  valuable, 
is  the  intention  of  this  work  ;  and,  while  I 
endeavour  to  excite  curiolity,  Ian^ftudi- 

#4  .  out 
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ous  to  gratify  it.  But,  the  enterprize  to 
which  I  point,  will  require  the  foftering 
cares,  and  the  patient  efforts  of  many  a  la- 
borious fcholar.  An  infinite  multitude  of 
materials  and  records  muft  be  collected, 
and  a  thoufand  painful  refearches  muft  be 
made,  before  our  jurifprudence  is  to  ripen 
to  perfection.  The  mine  abounds  in  rich- 
es ;  but  they  are  hid  in  the  ground,  and 
muft  be  fought  for  with  ingenuity  and  toil. 

Though  the  labyrinth  deceives  with  its 
windings,  though  dangers  threaten  on  eve- 
ry fide,  it  is  not  fit  that  we  fhould  lofe  our 
courage.  It  ought  not  to  be  any  longer  a 
reproach  to  the  Scottifh  nation,  that  they 
are  yet,  in  a  great  meafure,  to  explore  the 
principles  and  antiquities  of  their  legifla- 
tion  and  government.     While  I  take  the 

liberty, 
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liberty,  therefore,  to  propofe  thefe  impor- 
tant branches  of  inquiry  to  our  lawyers, 
and  men  of  letters,  I  cannot  but  urge  even 
the  difficulties  which  attend  them,  as  in- 
citements to  activity  and  pride.  They  are 
exactly  in  that  ftate  of  imperfection  and 
neglecl:,  where  the  moft  ample  fcope  is  af- 
forded for  the  exertion  of  abilities,  and  for 
difcovery.  To  go  to  fubjedts,  which  hu- 
man wit  has  exhaufted,  is  to  court  an  in- 
ferior merit.  It  is  to  folace  in  an  elegant 
idlenefs.  It  is  to  give  up  the  praife  of  in- 
vention for  tricks  of  rhetoric,  and  trap- 
pings of  language. 

Concerning   the    obfervations    which    I 
now  fubmit  to  the  public,   it  does  not  be- 
come me  to  offer  an  opinion.     My  execu- 
tion 
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tion  may  be  extremely  defective  ;  but,  I 
have  a  title  to  fay,  that  my  intentions 
were  what  they  ought  to  have  been.  I 
felt  the  affections  and  the  ardour  of  a  good 
citizen.  If  my  general  principles  are  right, 
their  application  will  be  allowed  to  be  ex- 
tenfive  ;  and  my  book,  of  confequence, 
muft  have  a  value.  If  I  have  fallen  into 
errors,  I  mail  be  proud  to  forfake  them. 
For,  my  view  is  to  inveftigate  the  truth, 
and  to  ifluftrate  a  portion  of  knowledge, 
the  moft  difficult.  I  affect  not  popularity 
and  declamation.  What  I  have  written  is 
to  the  few,  and  not  to  the  many.  And,  to 
my  topics,  though  they  are  of  high  import, 
no  powers  of  mind  can  communicate  the 
charm  of  uniform  elegance,  or  the  regular 
warmth  of  animated  compofition.     It  has 

been 
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been  my  wifh,  that  my  expreflion  fliould 
be  plain,  without  being  negligent ;  and, 
contented  with  perfpicuity,  I  did  not  feek 
for  ornament. 
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CHAPTER        I. 

The  general  Importance  of  the  Feudal  Laiv. 
Its  peculiar  Obfcurity  in  Scotland.  The 
Notion  that  it  ivas  adopted  by  different 
Nations  from  a  Principle  of  Imitation, 
Its  uniform  and  dijlant  Source.  The  JEra 
of  its  Introduction  into  Scotland.  Common 
Opinions  on  this  Subjccl.  An  Argument 
for  the  high  Antiquity  of  Fiefs. 

r  I  ^  H  E  Beneficiary,  or  the  Feudal  Law, 

-*-     is  an  object  of  great  dignity  in  every 

country  of  Europe.     It  operated  power- 

A  fully 


i  Of  the  Piibhc  Laiv, 

fully  both  on  government  and  manners  ;, 
and,  without  a  due  comprehenfion  of 
this  fubject,  we  fhould  attempt  in  vain 
to  form  an  adequate  judgment  of  an- 
tient  times.  Men  of  genius  and  learning 
have,  of  confequence,  made  inquiries  con- 
cerning inftitutions  which,  while  they  lead 
to  fuch  general  utility,  are  of  themfelve* 
fufficiently  fingular  to  incite  an  anxious 
refearch  and  curiofity.  Yet,  it  will  be  al- 
lowed, that  the  fyftem  of  fiefs,  notwith- 
itanding  all  which  has  been  done  in-  rela- 
tion to  it,  is  very  far  from  being  clear  or 
obvious.  It  contains  a  ftore  of  antiquities, 
infinitely  intricate,  and  almofl  inexhau- 
stible.. 

In  Scotland,  the  hiftory  of  this  law  is 
ftill  more  obfcure  than  in  any  other  nation. 
To  this  imperfection,  the  melancholy  con- 
dition of  our  records  has  contributed  in  an 
efficacious  manner.  But,  I  think,  it  is 
chiefly  to  be  afcribed  to  our  want  of  anti- 
quaries 
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quaries  of  ability.  For  the  progreffion  of 
fiefs  muft  have  been  nearly  the  fame  in  all 
the  kingdoms  of  Europe.  No  Selden,  no 
Spelman  has  arifen,  to  caft  a  light  upon 
the  gloom  which  conceals  our  laws,  go- 
vernment, and  cuftoms  ;  and  our  hiftori- 
ans  have  copied  one  another  with  a  conve- 
nient and  difgraceful  fertility. 

An  idea  has  prevailed,  that  one  nation 
of  Europe  adopted  the  feudal  inftitutions 
from  another  ;  and  the  fimilarities  of  fiefs 
in  all  the  ftates  where  they  were  eflablifh- 
ed,  has  given  an  air  of  plaufibility  to  this 
opinion.  It  is  contradicted,  however,  by 
the  principles  of  natural  reafon,  and  by  the 
nature  of  the  feudal  ufages  ;  and,  if  I  am 
not  miftaken,  it  receives  no  real  fan&ion 
from  records  or  hiftory. 

In  the  peculiarity  of  the  manners,   and 

of  the  fituation  of  the  barbarians  who  o- 

verran  Europe,  we  muft  look  for  the  fource 

A  2  of 
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of  the  beneficiary  or  the  feudal  conftitu- 
tions.  We  meet  with  them  uniformly, 
wherever  this  peculiarity  prevailed.  They 
did  not  flourifh  by  adoption  ;  they  did  not 
fpread  by  imitation.  They  were  prior  to 
the  aera  when  ftates  attend  to  the  ufages 
of  one  another,  and  improve  by  obferva- 
tions  from  abroad.  They  were  not  the 
effect  of  a  plan,  or  the  creation  of  a  pro- 
jector. They  unfolded  themfelves  under 
the  influence  of  human  paflions  and  human 
conduct,  in  a  certain  condition  of  fociety. 
Wherever  they  ftruck  root,  they  rofe  up 
to  a  fimilar  height,  and  in  refembling  pro- 
portions. In  every  country  of  Europe  they 
kept  a  correfpondence  in  their  growth, 
maturity,  and  decline.  Their  principles, 
genius,  and  hiftory ,  wherever  we  may  go 
to  obferve  them,  have  a  general  and  a  ftri- 
king  uniformity.  And  the  variations  which 
are  to  be  feen  in  minute  particulars,   on  a 

penetrating 
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penetrating  furvey,  are  to  be  explained 
from  the  events,  the  accident,  and  the  po- 
licy which  diverfify  nations. 

The  portrait,  which  fuits  the  barbarians 
who  made  fettlements  in  the  other  coun- 
tries of  Europe,  will  apply  to  the  warri- 
ours  who  founded  the  kingdom  of  Scot- 
land. They  were  diftinguifhed  by  a  paf- 
fion  for  war,  a  love  of  independence,  and 
a  contempt  of  all  the  arts  of  peace.  They 
were  pleafed  with  addrefs,  activity,  and 
valour.  Men  of  merit  were  mrrounded 
with  followers.  With  thefe  they  upheld 
their  importance,  and  fet  barriers  to  defpo- 
tifm.  The  prince  was  refpected,  and  was 
refpectful  in  his  turn. 

A   military   fovereign,     limited    in  liis 

power,  officers,   who  added   to  his  great- 

nefs,  while  they  fupported  their  own,   and 

foldiers  who  were  confcious  of  freedom, 

A  3  and 
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and  difpofed  to  maintain  it,  were  to  regu- 
late the  territory  they  had.  acquired.  No 
record,  no  code  goes  back  to  this  remote 
period.  But,  as  the  fame  caufes  will  (till 
be  attended  with  the  fame  confequences  ; 
the  diviiions  which  were  made  of  the  land- 
ed property,  rauft  have  exhibited  a  refem- 
blance  to  thofe  which  took  effect  among 
the  other  adventurers  of  Celtic  and  Gothic 
origin,  who  fixed  themfelves  in  their  con- 
quefls. 

The  fovereign,  as  reprefenting  the  public, 
gave  out  territory  to  the  chiefs  who  were 
to  guard  his  throne  ;  and  the  chiefs  be- 
llowed poffemons  on  their  followers,  who 
were  to  advance  with  them  to  battle.  The 
ranks  of  the  community  had  been  united 
in  a  previous  fubordination.  The  fuper- 
addition  of  the  tie  of  land,  gave  a  {lability 
to  this  union,  and  was  immediately  pro- 
ductive of  fuperiority  and  vaflalage. 

But, 
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But,  while  poneffions  were  to  flow  in  the 
range  of  feudality,  and  were  to  uphold  a 
regular  militia,  there  were  alfo  eftates, 
which  were  to  be  received,  and  to  be  re- 
tained under  more  enlarged  maxims.  To 
thefe,  every  perfon  who  was  free  had  a 
title.  He  could  lay  -claim  to  his  lot  or  par- 
tition of  territory,  and  could  dilpofe  of  it 
at  his  pleafure.  In  contradistinction  to  the 
feudal  errant,  which  was  burdened  with  $r  r 
fervice,  and  confined  by  limitation,  thefe 
lands  were  known  by  the  name  of  allodia- 
lity ;  a  term  which  denoted  their  entire 
freedom  and  exemption  from  fuperiority*. 

Thefe  great  divifions  chara&erifed  the 
property  of  land  in  every  country  of  Eu- 
rope, In  Scotland,  they  were  coeval  with 
the  monarchy.  And,  they  mull:  have 
fprung  from  the  fame  peculiarity  of  man-*- 

ners, 

*  Spelman,  GIofT-  voc-  Alode. 
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ners,  and  of  fituation,  which  had  given 
them  exiftence  in  other  nations  *. 


It  has  been  conceived,  indeed,  that  Mal- 
colm II.  building  upon  fome  foreign  model, 
introduced  thefecuftoms  into  Scotland  ;  and 
the  great  body  of  the  Scottifh  hiftorians 
and  lawyers  have  fubfcribed  to  this  notion. 
It  has  likewife  been  thought,  that  they 
were  imported  into  this  country  exprefsly 
from  England  ;  and  the  policy  of  Mal- 
colm III.  has  been  highly  extolled,  as  the 
effective  caufe  of  their  eftablifhment  f.  But 
it  feems  to  me,  that  no  reafons  of  any  au- 
thority fupport  thefe  opinions  [A]. 

They  bear  either  exprefsly,  or  by  impli- 
cation, that  the  feudal  fyftem  was  intro- 
duced into  Scotland,  in  confequence  of  a 
principle  of  adoption  or  imitation.  Now, 
the  peculiarities  of  fiefs  are  fo  ftrong,   and 

fo 

*  View  of  Society  in  Europe  in  its  progrefs  from  rude- 
r.efs  to  refinement,  book  I.  chap.  2- 

f  Eflays  upon  feveral  fubje&s  concerning  Britifh  anti% 
quities,    E(T.  r. 

[A]    NOTE  I-  ' 
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fo  contradictory  to  all  the  common  maxims 
which  govern   men,    that  they  could  not 
poflibly  be  carried,  in  any  ftage  of  their 
progreffion,  from  one  people  to  another. 
To  tranfplant  the  feudal  ufages,  when  the 
grants  of  land   were  precarious,   or  at  the 
will  of  the  prince,  to  a  country  where  fu- 
periority  and  vaffalagehad  been  unknown; 
to  alter  the  orders  of  men,   from  the  fove- 
reign  to  the  peafant  ;   and  to  produce  the 
correfponding  chain  of  cuftoms,  with  re- 
fpe£t  to  legiilation,  and  the  details  of  the 
higher   and  the   lower  jurifdiction,   muft 
have  been  an  attempt  infinitely  wild,   and 
altogether   impracticable.       To   tranfplant 
fiefs  in  their  condition  of  perpetuity,  muft 
have  been  a  project,   involving  an  equal, 
or  rather  a  greater  number  of  abfurdities. 

But,  while  it  is  to  be  imagined,  that  fiefs 
could  not  be  tranfported  with  fuccefs,  in 
any  period  of  their  progreflion,  from 
one  people  to  another  ;  it  is  alfo  obvious, 
that  a  nation  fo  cultivated,   as  to  have  the 

knowledge 
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knowledge  and  the  practice  of  them  in  a-* 
ny  degree,  could  not  be  inclined  to  make 
a  conqueft  for  the  purpofe  of  a  fettlement. 
The  exiftence  of  fiefs  implies  an  eftablifh- 
ment  and  a  fixed  refidence  ;  and  hiftory 
has  no  notice  of  any  tribe  or  people  under 
this  defcription,  who  ever  wandered  from 
home  to  fight  for  a  tract  of  country  which 
they  might  inhabit. 

Wherever  feudality  was  to  flourifh,  it 
was  to  grow  from  the  root.  The  tree 
could  not  be  carried  to  a  foreign  foil.  Its 
native  earth  could  alone  preferve  it  in  ex- 
iftence, and  give  the  aliment  that  was  to 
make  it  rife  into  height,  and  fhoot  into 
branches. 

Scotland  was  a  feudal  kingdom  ;  and  we 
can  point  pretty  exactly  to  the  time  when 
fiefs  were  hereditary  there.  Now,  in  that 
form,  they  could  not  be  imported  by  any 
of  its  princes  ;   and,   it  is  evident,   that  no 

conquering 
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oonquering  nation,  advanced  to  the  prac- 
tice of  fiefs  in  this  degree,  made  a  conqueft 
and  eftablilhment  in  Scotland.  In  confe- 
quence,  therefore,  of  a  natural  progrefs, 
fiefs  muft  have  grown  to  this  condition  of 
refinement.  And,  before  fiefs  were  heredi- 
tary, they  were  for  a  feries  of  years  ;  before, 
they  were  for  a  feries  of  years,  they  were  for 
life  ;  and,  before  they  were  for  life,  they 
had  been  precarious  or  at  pleasure  *. 

In  every  feudal  country,  the  progrefs 
from  the  precarious  grant,  to  the  gift  in 
perpetuity,  was  experienced.  In  Scotland, 
the  fame  progrefs  muft  have  been  known  ; 
and  the  confideration  of  it  carries  us  back 
to  a  remote  antiquity.  For  fiefs,  in  this 
kingdom,  being  hereditary  about  the  days 
of  Malcolm  II.  or  Malcolm  III.  fome  cen- 
turies muft  have  pafled  away  in  the  pro- 
duction of  the  previous  fteps  of  feudality. 

It 
♦  Lib.  Feud.  i.  tit.  i.    Craig,  Jus  Feudale,  lib.  I.  dieg.  4. 


12  Of  the  Public  Law, 

It  was  not,  in  fact,  till  the  year  877, 
that,  in  France,  the  progrefs  of  fiefs  to  per- 
petuity was  finiihed*.  In  England,  here- 
ditary fiefs  were  known  before  the  time  of 
Edward  the  Confeflbr,  who  began  to  reign 
in  the  year  1041.  In  Scotland,  eftates  he- 
reditary, or  in  perpetuity,  are  mentioned 
to  have  been  familiar  in  the  age  of  Mal- 
colm II.  who  was  crowned  King  in  the 
year  1004  ;  and  a  certainty  of  their  exif- 
tence  is  evinced  in  the  reign  of  Malcolm  III. 
who  fwayed  the  Scottifh  fceptre  from  the 
year  1057  to  the  year  1093  f. 

Thefe  things,   fo  natural,   fo  confiftent, 

and  fo  uniform,   appear  to  me  to  have  an 

authority  that  is  not  to  be  controverted  ; 

and,   I  think,   I  am  juftified  to  infer  from 

them  the  high  antiquity  of  fiefs  in  the  Scot- 

tilh  nation. 

CHAP. 

*  View  of  fociety  in  Europe  in  its  progrefs  from  rude- 
nefs  to  refinement,  book  J  I.  ch-  2. 

•J-  Chron.  Saxon,  ap,  Praefat  Epifc-  Derrenfis  ad  LL« 
Anglo-Saxon,  p-  6-  7- 


CHAPTER        II. 

The  Feudal  Army.  The  National  Militia. 
Their  Variations  and  Hiftory. 

SECTION        I. 

The  Growth  of  the  Feudal  Grant.  The  Mi- 
litary  fervice  of  the  Vajfal,  ivhile  Fiefs 
ivere  in  their  Frogrefs,  Knight-firvice. 
Its  duties.  The  JEra  of  its  Eftablijhment. 
The  Conditions  of  Liberty  and  Servitude. 
Allodiality.  A  Dijiinclion  on  this  Subjecl. 
The  Military  Schemes.  Ordinations  for  the 
Advancement  of  Arms. 

THE  avidity  of  man  to  accumulate 
property,  his  real  wants,  his  artifi- 
cial defires,  his  love  of  pleafure,  his  ambi- 
tion, his  care  to  perpetuate  his  name,  and 

to 
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to  enrich  his  pofterity  ;  the  generofity  of 
his  nature,  and  its  felfifhnefs ;  all  joined  to 
advance  the  precarious  fief  to  be  hereditary. 
And,  when  the  fief  was  hereditary,  or  per- 
petual, the  feudal  fyftem  was  in  its  ftate  of 
completion. 

From  the  grant  at  pleafure,  to  the  gift 
in  perpetuity,  fome  centuries  are  included  ; 
and,  during  this  long  period,  the  feudal 
vafTal.  was  bound,  by  a  general  obligation, 
to  military  fervice.  In  the  infancy  of  the 
union  of  the  lord  and  the  vaflal,  a  general 
obligation  only  was  fufficient.  The  fer- 
vice of  the  vaflal,  when  demanded,  was 
given  "with  fincere  pleafure,  and  entire  cor- 
diality. The  bent  of  rude  times  was  to- 
wards war,  and  there  was  an  abfence  of  all 
commercial  objects.  The  vaflal  reforted  to 
the  hall  of  his  fuperior,  took  a  concern  in 
his  ambition,  and  mixed  in  his  amufements 
and  fports.  An  affectionate  intercourfe, 
and  a  reciprocation  of  good  offices,  feemed 

tQ 


And  the  Conjlitution  of  Scotland.        15 

to  mark  out  the  feudal  aflbciation  as  a 
confederacy  which  could  not  be  impaired, 
and  which  was  deftined  to  flourifh. 

But,  as  the  ufes  of  wealth  were  unfold- 
ed, the  feudal  grant  was  to  become  a  fub- 
jec~t  of  difquiet.  In  all  the  progrefs  to  he- 
reditary fiefs,  property  was  to  rife  in  its  ad- 
vantages and  fecurity.  It  called  the  atten- 
tion of  the  vaffal  from  his  lord  to  himfelf ; 
and,  amidft  mercenary  purfuits  and  occu- 
pations, the  cordiality  which  had  diftin- 
guifhed  them  of  old,  was  to  decay.  Thus 
the  military  fervice,  which  had  been  brifk 
and  vigorous  in  its  early  operations,  came 
to  languifh  with  time,  and  the  altering  flate 
of  the  feudal  aflbciation.  This  change,  or 
fluctuation,  was  experienced  in  Scotland, 
as  well  as  in  every  other  feudal  kingdom  ; 
and  here,  too,  the  fame  remedy,  or  expe- 
dient, was  applied  to  recover  the  militia  of  ' 
fiefs. 

The 
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The  military  duty,  which  had  been  a 
general  obligation  only  upon  the  vafTal, 
was  made  particular.  This  invention  was 
called  Knight-fervice.  The  vaflal,  by  this 
tenure,  was  bound  to  be  in  the  field  for 
forty  days,  with  a  known  attendance  of 
foldiers  or  knights.  The  number  of  thefe 
was  in  proportion  to  the  extent  of  his  fief. 
Rolls  were  kept  of  the  military  tenants, 
and  of  the  exact  fervices  they  were  bound 
to  perform.  And,  in  this  manner,  the 
prince  was  inftru&ed  in  the  proper  ftrength 
of  his  kingdom  *. 

Knight-fervice  was  eftablifhed  in  Scot- 
land before  the  time  of  Malcolm  IV.  f . 
Records  of  his  reign  inftruct  its  exiftence, 
and  do  not  mention  it  as  a  novelty  [B].  It 
was  a  meafure  fancied  with  addrefs  ;  and 

it 

*  View  of  fociety    in  Europe   in  its  progrefs   from 
rudenefs  to  refinement,  book  2- 
f  He  began  to  reign  an-  1 1 53. 
[BJ  NOTE  II- 
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it  communicated  to  the  feudal  militia  all 
the  utility  of  which  it  was  capable. 

But,  while  the  vafTals  of  the  crown,  with 
their  followers  or  knights,  were  to  fight 
for  the  kingdom,  we  mull  not  imagine  that 
they  were  its  only  defenders.     In  every 
feudal  ftate,  the  great  conditions  of  fociety 
were  liberty  and  fervitude.  To  be  free,  was 
to  have  a  title  to  go  to  the  war,  and  to  feek 
renown.     To  be  a  flave,  was  to  be  doomed 
to  toil  in  the  houfe,   to  fweat  in  the  field, 
and  to  know  neither  eafe  nor  glory.  While 
the  fubordinations  of  men,  in  the  arrange- 
ments   of    feudality,    were    the    peculiar 
guardians  of  the  kingdom,  there  was  yet, 
in  every  perfon  who  was  free,  an  inherent 
obligation  to  defend  it  againft  uncommon 
and  urgent  dangers.    The  neceffities  of  the 
ftate  gave  the  alarm  to  all  the  ranks  of  the 
citizens  ;   and  the  brave  made  hafte  to  re- 
pel the  enemy,  and  to  fpill  their  blood. 
B  There 
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There  were  thus  the  militia  of  fiefs,  and  the 
militia  of  the  nation. 

Of  the  free,  it  was  a  charaderiftic,  that 
they  might  poffefs  property  ;  and,  while 
the  train  of  the  vaflalage  filled  up  the  feu^ 
dal  army,  the  militia  of  the  nation  was  ne- 
cefTarily  to  confift  of  the  proprietors  of  al- 
lod'iallty.  But  though,  in  general,  an  ak 
lodial  pofTeffion  is  to  be  applied  to  a  pro- 
perty in  land,  it  was  likewife  to  denote  an 
eftate  in  moveables,  or  in  money ;  and  pro- 
prietors of  the  latter  clafs,  as  well  as  thofe 
of  the  former,  were,  in  the  feafons  of  peril, 
to  bear  arms,  and  to  range  themfelves  in 
battle  [C]. 

Thefe  military  fchemes  communicated  to 
the  Scottifh  monarchs  a  command,  which 
included  the  fulleft  ftrength  of  the  king- 
dom. Upon  ordinary  occafions,  they 
marched  with  the  military  tenants  ;   and, 

when 

fC].  NOTE  \\\; 
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when  the  nation  was  preffed  to  extremity, 
they  might  embody,  without  diftin&ion, 
all  their  fubje&s  who  were  capable  of  bear- 
ing arms. 

That  thefe  ends  might  be  purfued  and 
anfwered,  every  feudal,  and  every  allodial 
proprietor,  was  ordained  to  provide  him- 
felf  with  armour  in  proportion  to  his  eftate. 
Mufters  of  men,  from  the  age  of  fixteen 
to  fixty,  were  made.  It  was  remarked  by 
the  feudal  captains,  and  by  commiflioners 
appointed  by  the  crown,  that  every  indi- 
vidual had  the  arms  which  were  fuited  to 
his  wealth  and  to  his  ftation  *, 

When  the  fovereign  iflued  his  mandate 
to  aflemble  the  troops,  all  perfons  of  what- 
ever rank,  were  to  prefent  themfelves  in 
the  army.  The  lofs  of  his  fief,  or  a  fine 
in  proportion  to  his  quality,  was  the  pu- 
nifhment  of  the  difobedient  vafTal  f  :  And 
B  2  it 

*  Stat.  Wilhehni,  cap.  23.  Prima  Stat.  Rob.  I.  cap.  27* 
■f-  Stat.  Alexandri,  cap*  15- 
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it  is  to  be  conceived,  that  the  allodial  pro-? 
prietor,  or  the  foldier  who  was  arrayed  in 
the  ftrength  of  his  county,  was  alfo  fub- 
jected  to  a  penalty  when  he  delayed  or  re- 
fufed  to  advance  to  the  royal  ftandard. 

The  militia  of  the  nation,  as  well  as  the 
militia  of  fiefs,  ferved  upon  their  own 
charge  ;  and  wherever  the  troops  were  to 
pafs,  it  was  a  law,  that  provifions  mould 
be  afforded  to  them  at  the  prices  which 
were  ufual.  The  magiftracy  of  towns,  and 
the  bailifs  of  villages,  were  to  attend  to 
their  bargains  and  tranfa&ions  with  the 
people.  On  their  march,  they  were  dis- 
charged from  committing  any  diforder  or 
wafte,  and  from  all  practices  of  fraud. 
And  it  was  a  rule,  that  the  country  mould 
affift  the  foldiery,  and  that  the  foldiery 
mould  abftain  from  doing  any  injury  to 
the  country. 

When  the  war  was  not  diftant,  men  of 
rank  went  to  the  camp,  with  the  equipage 

and 
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and  garniture  of  their  table.  When  the 
fcene  of  action  was  remote,  they  were  to 
carry  along  with  them  the  fums  of  money 
which  were  to  fupply  their  neceffities,  and 
to  operate  to  their  grandeur  *. 

This  was  the  military  power  of  Scotland, 
when  it  maintained  the  ftruggle  for  inde- 
pendence againft  Edward  I. ;  when  it  re- 
covered its  liberties  which  had  funk  under 
the  ftrength  and  the  craft  of  this  conqueror; 
when  it  chaftifed  the  vain  temerity  and 
reftlefTnefs  of  Edward  II. ;  and,  when  h  con- 
tended anew  for  its  freedom  againft  the  po- 
licy, the  talents,  and  the  valour  of  Ed- 
ward III. 

The  rifing  ambition  of  Princes,  and  the 
fuperior  force  exerted  in  their  contentions, 
was  rendering  war  a  greater  object  of  at- 
tention. James  h  a  Prince  of  the  mod 
mining  talents,  knew  how  to  diflinguifh 
B  3  himfelf, 

*  Stat  1.  Rob.  I.  cap.  5. 
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himfelf,  and  enacted  many  laws  for  thtr 
advancement  of  arms.  It  was  one  of  his 
regulations,,  that  all  men,  from  the  age  of 
twelve  years,  fhould  employ  themfelves  to 
excel  in  archery.  Bow-marks,  or  butts^ 
were  erected  in  convenient  places  in  every 
panfh  ;  and  thofe  who  neglected  to  exercife 
themfelves  in  mooting  at  them  were  to  be 
fined  by  his  iheriff,  or  by  the  lord  of  the 
territory  *.  He  gave  encouragement  to 
merchants  to  import  the  weapons  of  war 
into  his  kingdom  ;  and  he  commanded  re- 
gular exhibitions  to  be  made  by  the  fol- 
diery  of  their  arms  *f .  The  proprietor, 
who  had  land  of  the  extent  or  valuation  of 
twenty  pounds,  or  who  pofTefled  one  hun- 
dred pounds  of  moveables,  was  to  have  a 
horfe,  and  to  be  armed  at  all  points.     The 

proprietor 

*  Statutes  James  I.  pari.  1424,  cap.  18. 

f  Pari.  1424,  cap.  44.  pari.  1425,  cap.  47.  Thefe  ex- 
hibitions were  called  weaponfchcrvjinges.  In  France,  this 
ceremony  was  monjtre  d'armes,  armor um  often/to;  Du  Cartgt, 
voc.  Arma.  Monjlrum.  In  England,  it  was  termed  the  sr- 
raying  of  the  troops,  or  the  marlhalling  of  them  in  military 
order. 
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proprietor  who  enjoyed  a  ten  pound  land, 
or  fifty  pounds  in  goods,  was  to  have  a 
hat,  a  gorget,  gloves  of  plate,  and  defences 
of  fteel,  for  other  parts  of  his  body.  Bur- 
geffes  and  proprietors  who  had  twenty 
pounds  in  moveables,  were  to  have  a  ha- 
bergeon, or  a  doublet  of  defence,  an  iron 
hat,  a  bow,  a  cafe  *  of  arrows,  a  fword,  a 
buckler,  and  a  knife.  Men  of  inferior  de- 
gree were  to  be  armed  to  the  beft  advan- 
tage, at  the  difcrdtion  of  the  fheriff.  And 
thofe  who  had  no  bows,  were  to  have  a 
battle-ax,  a  target,  a  fword,  and  a  durk  f . 

The  barons  and  knights  who  had  great 
eftates,  and  who  had  obtained  the  King's 
licenfe,  might  exceed  in  warlike  accompa- 
niments,  and  adorn  themfelves  with  filk 
B   4  and 

*  It  contained  twenty- four  arrows  ;  Skene,  voc  Sckaffa 
fagittarum. 

f  Pari-  1425,  cap.  60.  pari.  14.29,  cap.  12b.  121.  123. 
i*3- 
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and  fur.  But,  in  general,  it  was  ordained, 
that  all  foldiers,  of  whatever  ftation,  fhould 
avoid  gaudinefs  and  ornament,  and  array 
themfelves  in  plain  garments  *. 

Thefe  practices  of  difcipline,  and  ufages 
of  war,  were  continued  and  improved  un- 
der James  II.  under  James  III.  under  James 
IV.  and  under  James  V  f .  But  the  know- 
ledge of  powder  and  fire-arms  being  ex- 
tended over  Scotland  in  the  reign  of  the  laft  of 
thefe  princes,  the  art  of  war  was  to  change 
its  operations.  Hand-guns,  culverings,  and 
artillery  of  different  kinds,  came  into  fa- 
fhion  ;  and,  with  thefe,  the  officers  and  fol- 
diery  were  to  provide  themfelves,  according 
to  their  ftations,  and  the  meafure  of  their 

wealth, 

*  James  I.  pari.  14*9,  cap.  119. 

•f  James  II.  pari-  1456,  cap  56.  64.  James  HI-  pari. 
1471,  cap.  45.  Pari.  1481,  cap.  8r.  Pari.  1483,  cap„ 
90  James  IV  pari.  149 1,  cap.  31  Pari.  1503,  cap.  75, 
James  V. pari.  1540, cap.  85.86.  87.  88.  89.  90. 
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wealth.  The  barons  and  lords  inftructed 
their  vaflals  in  the  ufe  of  them  ;  and  cap- 
tains chofen  in  every  parifh,  by  its  magi- 
Urates,  and  the  king's  commiflioners  exer- 
cifed  the  national  militia.  *  [D]. 

In  the  reign  of  Queen  Mary,  the  inter- 
courfe  with  France  ferved  to  improve  the 
Scottifh  nation  in  the  knowledge  and  the 
practice  of  fire-arms.  But  James  VI.  who 
hated  war,  made  no  improvement  of  the 
military  art.  He  conftituted,  however, 
a  guard  for  his  perfon,  which  was  to  con- 
fift  of  forty  men,  who,  beiide  having  good- 
ly fortunes  of  their  own,  were  each  to  be 
allowed  two  hundred  pounds  yearly  for 
their  entertainment  and  parade.  They 
were  to  ferve  on  horfeback,  and  to  be  in  a 
conftant  attendance  f. 


The 


#  James  V.  pari   1540,  cap.  91.  94, 

[D].  NOTE  IV. 

f  James  VI.  pari.  1584,  cap.  137, 
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The  engines  of  war  approaching  to  per- 
fection in  France,  Germany,  and  England, 
correfponded  with  the  advancement  of  the 
arts.  Scotland  catched  by  communica- 
tion the  advantages  of  other  dates.  The 
difaftrous  times  of  Charles  I.  agitating  all 
the  moft  violent  paffions,  and  all  the  bitter- 
eft  animofities  of  men,  foftered  the  mili- 
tary virtues,  and  made  known  that  depen^ 
dence  of  officers,  that  fubordination  of 
troops,  and  thofe  forms  of  the  military  art, 
which  ft  ill,  in  fome  meafure,  chara&erife 
the  armies  of  Europe. 

To  Charles  II.  the  eftates  of  the  Scottifli 
parliament  made  an  offer  of  twenty  thou- 
fand  foot,  and  two  thoufand  horfe,  to  be 
raifed  out  of  the  different  fhires  of  the 
kingdom*.  On  the  foundation  of  this 
grant,  Charles,  with  the  approbation  of 
parliament,  was  to  new-model  the  military 

power 

*  Car.  II.  pari.  1663,  cap.  26, 
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power  of  Scotland.  The  enliftment  of  men 
was  in  the  places  and  counties  where  they 
were  ufually  to  ferve.  Fit  allowances 
were  given  to  the  foot  and  horfe,  in  the 
times  of  rendezvous,  and  a  care  was  be- 
llowed to  exercife  them.  In  this  constitu- 
tional militia,  which  was  to  a£t,  and  to  be 
difbanded,  according  to  events  and  cir- 
cumftances,  the  nation  was  to  confide,  as 
in  a  bulwark  ;  and  it  was  to  march  at  the 
command  of  the  prince,  to  oppofe  every 
invafion  from  abroad,  and  to  fupprefs  all 
domeftic  infurre&ions  *. 

This  eftablifhment  was  meant  as  an  ef- 
fectual improvement  of  the  former  mili- 
tary fchemes.  And,  from  the  reign  of 
Charles  II.  till  the  union  of  the  two  king- 
doms, it  was  the  rule  for  raifing  thofe  le- 
vies of  horfe  and  foot,  which  were  render- 
ed neceflary  by  the  exigencies  of  a  prefent 

emergence. 

*  Car.  II.  pari.  1669,  cap.  *. 


48  Of  the  Public  Law, 

emergence  *.  But,  notwithftanding  this 
military  fettlement,  the  fovereign  had  ftili 
the  privilege  to  call  out  in  arms,  on  mo- 
mentous oceafions,  every  man  in  the 
kingdom,  from  the  age  of  fixteen  to 
fixty  f. 

SECT. 

*  A<5ts  of  the  cftates  of  Scotland,  an-  1689,  cap.  26- 
23.  24.  Stat.  Will,  and  Mary,  pari.  1683,  cap.  7.  WilK 
pari.  1695,  cap.  33.  pari.  1696,  cap.  23. 

f  Car.  II.  pari.  1663,  cap.  26* 


SECTION        IIr 

The  Decline  of  the  Military  Power,  Caufes 
of  its  Weaknefs.  Remedies  for  its  Reco- 
very. The  People  maintain  the  Military 
Characler,  amidfl  the  Decay  of  the  Mili- 
tary Arrangements.  An  Attempt  to  intro- 
duce a  Standing  Army.  The  Military  E- 
fiablifhments  of  Scotland  go  to  Ruin.  Its 
prefent  Condition,  as  to  Arms.  Its  Claim  to 
a  Militia, 


THE  military  power  created  by  fiefs, 
and  the  national  militia,  conftituted 
a  ftrength  which  had  acquired  great  glory 
over  Europe.  In  Scotland,  the  renown  of 
the  former  was  as  confiderable  as  in  any 
other  kingdom.  And  here,  too,  it  bore 
within  its  bofom  thofe  feeds  of  decline, 
which  it  carried  every  where  befide  ;  and 
its  defects,  and  the  inherent  weaknefs  of 

every 
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every  militia,  ought  to  have  produced  the 
advantage  of  a  Handing  army,  which,  when 
guarded  by  proper  reftraints,  will  be  al- 
lowed to  be  an  inftrument,  the  moft  effec- 
tual, both  for  protection  and  for  conqueft. 

Knight-fervice,  the  tenure  of  feudality, 
which  was  invented  to  give  ftability  to  the 
military  power  of  fiefs,  could  not  operate 
to  that  end  with  a  conftant  effort.  Com- 
mercial ideas  were  altering  the  fentiments 
and  the  manners  of  men.  The  duties  of 
feudal  obedience  were  to  (hock  the  dignity 
of  barons  who  were  opulent  and  powerful  ; 
and  the  fedu&ion  of  their  example  was  to 
infufe  a  turbulent  fpirit  into  the  lower  or- 
ders of  the  vaflalage.  Jealoufies  without 
number  were  to  diftradt  the  fuperior  and 
his  tenants.  The  claims  of  wardfhip  and 
relief,  of  marriage,  aid,  and  efcheat,  were 
to  rife  into  opprefTions.  The  a&ion  of  the 
feudal  fyftem,  when  times  were  mercena- 
ry, and  property  the  chief  object  of  care, 

promoted 
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promoted  divifions  and  felfifhnefs ;  and, 
though  this  natural  principle  of  difunion 
had  not  prevailed ;  yet,  order  and  difci- 
pline  could  not  be  vigorous  among  troops, 
who  were  difbanded  on  the  termination  of 
an  incurfion  or  a  battle. 

The  divifion  of  the  fee  into  parts  ;  the 
commutation  of  fervice  for  money,  or  for 
elufory  preftations,  for  the  prefenting  of  a 
pair  of  fpurs,  or  the  blowing  of  a  horn,  at 
Hated  times,  and  on  particular  occafions ;  and 
the  power  of  the  vaflal  to  acT:  in  the  army 
by  a  deputy,  were  all  circumftances  which 
were  about  to  be  experienced  ;  and  of 
which,  it  was  alfo  the  tendency  to  wound 
deeply  the  feudal  afibciation,  and  its  mili- 
tary duties  *.  And  thefe  met  with  ftabs 
more  fevere  in  the  defires  of  the  proprietor 
to  difpofe  of  his  eftate,  and  in  the  inven- 
tion of  the  powers  of  fale  and  alienation  ; 

in 

•  Stat,  2.  Rob.  I.  cap.  25. 1.  2-  3.  4.  5.    Stat.  Wilhel- 
pap.  31.    Du  Cange  glcfT.  voc,  Sergentiae  parvae, 
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in  the  wifhes  of  the  creditor  to  procure 
what  belonged  to  him,  and  in  the  inven- 
tion of  the  privilege  of  diftrefling  or  at- 
taching the  property  of  the  debtor,  and  of 
forcing  it  into  commerce  *. 

It  was  in  vain  that  princes  attempted  to 
uphold  the  feudal  militia.  Encouragements 
were  given  to  arms  ;  but  their  influence 
was  only  partial,  and  for  a  feafon.  By  a 
law  framed  with  wifdom,  and  often  re- 
newed, the  fovereign,  when  his  vaflal  died 
in  the  field,  or  received  a  mortal  wound, 
was  to  remit  to  the  heir  the  expenfive  in- 
cidents of  ward,  relief,  and  marriage  ;  and 
the  nobility  were  to  extend  this  advantage 
to  the  heirs  of  their  tenants  in  a  fimilar 
fituation.  With  a  like  intention,  it  was 
ordained,  that,  when  the  unlanded  foldier 
perifhed  in  the  hoft,  or  was  wounded  to 
death,  his  wife  and  children  fhould  enjoy 

his 

*  Stat-  Wilhel.   cap.   13.   I.  2.    Leg-  Burg,  cap.  23. 
$tat.  Alex.  cap.  24. 1.  2,  4.  5.  6.  7. 
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his  leafes  and  pofTeflions  for  five  years 
without  any  fine  of  entry  or  compenfluion 
to  the  proprietor.  And,  when  a  church- 
man was  flain  in  battle,  or  died  of  a  fick- 
nefs  contracted  in  the  camp,  it  was  enac- 
ted, that  his  neareft  relation  of  moft  ap- 
proved ability,  fhould  be  prefented  and 
collated  to  his  benefice  *. 

But  what  laws  could  not  do,  was  in  fome 
refpect  effected  by  the  weaknefs  of  the 
country,  and  the  rivalfhip  it  was  proud  to 
maintain  with  England.  This  peculiarity 
of  condition  kept  alive  its  military  ardour. 
It  feemed  that  a  free  nation  ought  not  to 
truft  to  mercenaries  for  protection  and  de- 
fence. Amidft  the  defects  and  the  languor 
of  their  military  arrangements,  the  people 
C  felt 

*  James  IV-  pari-  1509,  cap.  102.  James  V.  Pari. 
1532,  cap.  3.4.  Q^ Mary,  pari  1547,  c.  4  5.  6  James 
VI  pari-  1571,  cap.  41.  42.  Will-  and  Mary,  pari-  1690, 

cap-  3?. 
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felt  a  confidence  in  themfelves,  and  a  fenfe 
of  independence.  Though  they  admitted, 
therefore,  of  the  acl;  of  Charles  II.  as  an 
ufeful  regulation  in  the  decline  of  the  feu- 
dal army,  and  of  the  national  militia,  they 
had  never  any  refpeft  for  troops  at  the 
command  of  the  fovereign,  in  his  pay,  and 
eflablifhed  in  times  of  peace  as  well  as  war. 

The  example  of  France  had  not  allured  the 
Scottifh  nation  to  be  in  love  with  a  Handing 
force.  The  glory,  indeed,  acquired  in  that 
kingdom  by  the  Scots  guards  and  the  Scots 
gendarmes  [E]  had  been  infinitely  flatter- 
ing, and  was  ftrongly  expreffive  of  the  fu- 
periority  of  bodies  of  men  who  could  fight 
with  art,  as  well  as  courage,  and  who  being 
kept  perpetually  in  difcipline,  were  to  con-* 
fider  war  as  their  profeflion  ;  and,  of  the 
power  and  grandeur  which  they  might  fe- 
cure  by  fimilar  eftablifhments,  the  Scottifh 

monarch* 

[E]  NOTE  V. 
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monarchs  could  not  be  infenfible.  But 
they  dreaded  the  pride  of  their  nobles,  and 
the  fierce  refentment  of  their  people. 

Mary  of  Guife  alone,  when  Queen-re- 
gent, had  the  rafhnefs  to  take  a  violent  ftep 
towards  a  meafure  fo  odious,  and  to  which 
the  way  ought  to  have  been  prepared  by 
flow  and  wife  precautions.  It  was  propo- 
fed  in  parliament,  that  a  furvey  of  the  pro- 
perty of  the  kingdom  mould  be  made ; 
that  a  tax  mould  be  lifted  from  every  per- 
fon,  in  proportion  to  his  wealth  ;  and  that 
this  revenue  going  to  fupport  a  ftanding 
guard  for  the  frontiers,  the  nobility  might 
remain  in  quiet  in  their  caftles,  unlefs 
when  the  country  was  invaded  by  an  un- 
common and  very  formidable  enemy.  A 
permanent  tax  on  land,  and  a  mercenary 
army  at  the  command  of  the  crown,  were 
too  formidable  to  be  liftened  to  with  mo- 
deration by  the  people.  The  difguife  was 
too  tranfparent  to  deceive.  A  generous 
C  2  nation 
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nation  gave  way  to  thofe  emotions  which 
lead  to  inilant  and  determined  action.  Ba- 
rons and  freeholders,  to  the  number  of 
three  hundred,  carried  their  remonftrances 
to  the  Queen-regent,  in  that  bold  and  a- 
fpiring  language  which  becomes  men  who 
confider  defpotifm  as  a  greater  evil  than 
death.  Terror  fucceeded  to  temerity  ;  and 
a  project,  formed  without  thought,  waft 
abandoned  with  precipitation  *. 

Under  the  impulfe  of  a  high  fenfe  of  li- 
berty, the  people  of  Scotland  were  not  to 
degenerate  from  valour.  Yet  time  was 
deepening  the  decline  of  its  military 
fchemes  ;  and  a  knowledge  in  the  art  of 
war  was  to  advance,  while  its  eftablifh- 
ments  were  toperiih.  The  confufions  of  a 
fyftem  which  could  not  agree  with  refine- 
ment and  the  arts,  were  to  be  infupporta- 
ble,  when  the  Revolution  had  extended  its 

freedom 

*  Buchanan,  Rer-  Scot-  hift.lib-  xlv. 


And  the  Conjlitiition  of  Scotland,         37 

freedom  and  liberality  of  fentiment ;  and 
the  union  of  the  two  kingdoms  made  the 
nobles  to  refign  the  few  rights  that  remain- 
ed to  them  of  feudal  importance.  But,  in 
the  draggles  of  the  two  rebellions  to  fup- 
port  the  Houfe  of  Stuart,  which  followed 
thefe  great  events,  a  general  difgrace  was 
to  be  fuftained  by  the  Scottifh  nation  itfelf. 
It  was  to  be  difarmed  altogether.  By 
their  operation  in  connecf  ion  with  former 
caufes,  a  termination  was  put  to  the  feudal 
troops,  and  to  every  mow  of  a  national 
militia. 

Such  have  been  the  fates  of  thefe  efta- 
blifhments.  Advantages  were  mixed  with 
a  neceifary  expreffion  of  difpleafure.  The 
ftanding  army,  which,  after  the  union  of 
the  two  kingdoms,  became  a  part  of  the 
Britifh  conftitutian,  communicated  its  dan- 
gers as  well  as  its  utilities  to  Scotland. 
The  Scots  ferve  in  it,  and  add  to  its. glory; 
but  they  now  have  the  enjoyment  of  no 
other  military  power  ;  and,  if  this  army, 
in  the  courfe  of  melancholy  convulfions, 
C  3  were 
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were  to  march  againft  them  ;  or  if,  finding 
full  employment  in  another  quarter,  this 
army  could  not  afford  to  them  any  protection 
againft  a  common  enemy,  they  would  be 
found  in  a  condition  the  moft  helplefs.  Scot- 
land has  no  militia  to  defend  it.  The  peo- 
ple, who  ought  to  be  their  own  protectors, 
are  without  arms. 

Befide  its  regular  troops,  England  has 
to  boaft  its  militia.  This  is  the  barrier  to 
which  it .  looks  for  the  prefervation  of  its 
liberties.  This  is  the  defence  which  the 
legiflature  itfelf  has  declared  to  be  '  eflen- 
*  tially  neceflary  to  its  fafety,  peace,  and 
4  profperity  *;'  To  an  eftablilhment  of  this 
kind,  Scotland  has  alfo  a  claim  which  can- 
not be  controverted.  The  right  of  felf- 
prefervation,  the  freedom  of  the  conftitu- 
tion,  and  the  firm  and  liberal  connection 
of  the  fifter-ftates,   are  illuftrative  of  this 

claim, 

*  30,  Geo.  II.  cap.  25.  ap.  Ruffhead,  vol.  viii.  p.  80. 
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claim.  The  barrier,  the  defence  pofTefTed 
by  the  one,  is  not  lefs  '  efTentially  necefla- 
4  ry  to  the  fafety,  the  peace,  and  the  pro- 
*  fperity  of  the  other.' 

The  advantage  which  Scotland  loft  was 
only  for  a  time,  and  not  for  ever.  The 
caufes  of  a  precaution  which  was  once 
proper,  are  not  always  to  endure.  They 
will  pafs  away  ;  and  the  continuance  of 
the  precaution  will  then  be  not  only 
unjuft,  but  imprudent.  The  period  ap- 
proaches when  even  the  venom  and  ac- 
tivity of  faction  fhall  not  be  able  to  ex- 
cite any  improper  fufpicion  between  the 
two  nations.  Jacobitifm  is  retiring  to  feek 
obfcurity  and  repofe  in  its  grave.  The  in- 
fluence of  clanfhip  is  almoft  utterly  de- 
cayed. The  moft  remote  corners  of  Scot- 
land have  received  the  protection  of  laws, 
and  the  fecurity  of  regular  courts  ;  and, 
at  length,  they  underftand  the  value  of 
this  condition.  The  chieftain  is  no  long- 
er a  commander  and  a  magiftrate.    He  can 

neither 
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neither  terrify  with  his  power,  nor  infult 
with  his  juftice.  The  habits  of  rapine,  and 
the  confequent  pronenefs  to  infurre&ion, 
have  given  way  to  the  propenfities  of  in- 
duftry,  and  the  love  of  peace. 


CHAPTER 


CHAPTER     III. 

The  Revenue  of  the  Sovereign,  and  the 
Expences  of  Government. 

SECTION    I. 

The  Demefnes  of  the  Crovon.  The  Gifts  t>f 
Subjects  to  the  Prince.  An  Enumeration 
of  different  Branches  of  Revenue.  The 
Care  bejlcrwed  on  the  Royal  Property.  Re- 
Jump t ions  of  Royal  Lands  and  Grants  ; 
and  Annexations  of  neiv  Wealth  to  the 
Croivn.  A  general  Conclufion  concerning 
the  Revenue  of  the  Sovereign. 

TH  E  fupport  and  grandeur  of  the  fo- 
vereign  were  a  capital  object  of  at- 
tention in  every  feudal  ftate.  The  demefnes 
of  the  crown  in  Scotland,  as  in  every  other 
European  monarchy,  were  in  proportion 

tQ 
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to  the  extent  of  the  kingdom  *.  Original- 
ly, it  is  to  be  conceived  they  were  fully 
fufficient  for  the  royal  neceflities  and  fplen- 
dour.  And  in  the  fimple  times  which  pre- 
ceded the  perpetuity  of  the  fief,  when  ex- 
traordinary occafions  prefented  themfelves, 
the  prince  received  effectual  fupplies  of  re- 
venue from  the  benevolence  and  gifts  of 
the  vaflals,  and  of  the  porTeflbrs  of  allodi- 
a  _y  f.  As  fociety  improved,  and  the  fief 
became  hereditary,  his  wants  were  to  in- 
creafe.  It  was  expedient  that  his  proper- 
ty fhould  be  greater.  His  claims  acquired 
a  folidity ;  and  new  fources  of  wealth  were 
to  be  difcovered. 

By  the  rules  of  the  feudal  inftitutions, 
it  was  frequently  to  happen,  that  ^fcheat, 
devolution,  and  forfeiture,  were  to  fend 
back  to  the  prince  the  lands  of  the  barons 
and  vaffals  in  capite ;  and,  when  thefe  did 

not 

*  Spelraan,  glofl".  voc.  Dominicum. 

f  Du  Cange,  gloff,  voc.  Donum.  Spelman,  voc-  Xenia. 
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not  go  away  from  him  in  new  grants,  it 
was  the  practice  to  give  them  out  in  cufto- 
dy  to  farmers  or  fheriffs,  who  anfwered  to 
the  exchequer  for  their  profits.  Heredi- 
tary offices,  with  the  pofleffions  in  con- 
nection with  them,  were  returning  alfo  to 
the  crown  by  fimilar  methods,  and  were 
managed  in  a  fimilar  manner  *. 

The  profits  of  wardfhips,  reliefs,  and 
marriages,  were  prodigious.  The  incident 
or  perquifite  of  aid  might  be  demanded  by 
the  fovereign  when  his  eldeft  fon  was 
knighted,  when  his  eldeft  daughter  was 
married,  and  when  he  himfelf  was  ran- 
fomed.  It  might  be  demanded,  though 
with  lefs  legality  of  claim,  to  relieve  any 
other  important  or  prefling  neceffity  f. 


*  Regiam  Majeftatem,  lib.  2.  cap.  45.  55.  Quon-  At- 
tach, cap- 19, 

f  Reg.  Maj.  lib.  2 A  cap.  71.  73.  Stat.  Rob.  HI-  cap. 
19,  Du  Cangc,  voc  Auxiliura. 
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A  revenue  arofe  out  of  vacant  bifhop- 
ricks,  out  of  monafteries  of  royal  founda- 
tion, and  out  of  the  neceffary  jurifdi&ion 
of  the  prince  in  ecclefiaftical  affairs  *. 

The  wreck  of  fhips  within  the  kingdom, 
royal  iifh,  royal  mines,  waifs,  eftrays, 
treafure  of  which  no  perlbn  could  claim 
the  property,  the  cultody  of  lunatics  and 
of  their  lands,  the  goods  of  felons  and  con- 
victs, were  other  branches  of  the  riches  of 
the  crown  f. 

Fines  or  prefents  were  made  to  the  fove- 
reign  for  liberties  and  privileges  ;  and  fees 
were  exacted  for  grants  and  confirmations 
of  offices  and  property.  The  profits  which 
grew  out  of  proceedings  at  law  were  valu- 
able, and  almoft  without  end.  Amercia- 
ments for  crimes  and  treflpafles  were  ex- 

tenfive, 

*  Reg-  Majeft.  lib,  2-  cap-  23.  Stat-  2,  Rob.  I.  cap.  i* 
f  Quon.  Attach,  cap*  48-  Reg-  Majeft.  lib.  2,  cap.  46. 
Stat.  Alex.  II.  cap.  25* 
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tenfive,  and  generally  arbitrary.  Confis- 
cations were  frequent.  Towns  prefented 
great  fums  for  particular  favours  and  fran- 
chifes.  And  various  duties  or  cuftoms 
were  paid  for  different  objects  of  merchan- 
dize, and  for  the  exportation  and  impor- 
tation of  commodities  *.  [F]. 

An  extenfive  revenue  was  thus  pofTefTecji 
by  the  Scottifh  princes,  and  it  failed  not  to 
maintain  their  political  confideration.  It 
was  to  fuffer  at  times  from  a  pious  libera-* 
lity  to  the  church,  from  a  weak  profufion 
to  favourites,  and  from  the  difgraceful  ra- 
pacity of  ftatefmen.  But  it  was  at  no  pe- 
riod to  be  either  contemptible  or  fcanty. 
The  maxim,  that  the  demefnes  of  the  crown 

could 

*  Reg.  Majeft.  lib-  f«  cap-  6-  8.  iS-  26.  27.  lib  3.  cap. 
1.  24.36-  lib- 4-  cap-  io-  Quon.  Attach,  cap.  54  Stac. 
Rob-  III-  cap.  8-  Leg-  Burg-  cap-  57  141.  142-  Stat* 
Gild,  cap-  41-  Stat-  David  II.  cap.  37.  49.  Stat.  Williel. 
cap.  36.  Stat-  James  I.  pari,  i-  cap.  8.  21.  22.  pari.  2, 
cap.  40    pari-  7-  cap-  ioi* 

[F]  NOTE  .VI. 
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could  not  be  alienated,  though  often  in- 
fringed, was  foftered  more  carefully  in 
Scotland  than  in  any  other  feudal  ftate ; 
and  it  was  thought,  that  every  improper 
donation  orabftra&ionoftheroyal  revenue, 
ought  to  be  challenged  and  revoked. 

Robert  Bruce  anembied  a  parliament  for 
the  purpofe  of  re-annexing  to  the  crown 
thofe  fees  and  eftates  which  in  times  of 
war  and  confufion  had  paffed  away  from 
it.  The  pofleflbrs  of  crown-lands  were 
called  upon  to  produce  their  charters.  Ma- 
ny of  them  had  no  charters  to  produce, 
and  many  were  averfe  from  all  inquiries 
of  this  kind.  A  body  of  them  acting  in 
concert,  drew  their  fwords.  '  Our  fwords,' 
faid  they,  '  are  the  tenure  by  which  we 
*  hold  our  eftates,  and  with  their  points 
'  we  will  defend  them.'  The  confpiracy 
which  had  been  formed  was  detected.  King 
Robert  difplayed  his  vigour  and  addrefs. 
And  to  this  mutinous  ferocity,  the  black 

parliament, 
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parliament,  confulting  the  authority  of  law 
and  government,  gave  a  neceflary  check 
by  executions  and  forfeitures  *. 

James  I.  amidft  the  other  important 
tranfacfions  of  his  reign,  paid  a  proper  at- 
tention to  the  royal  demefnes  and  reve- 
nue. He  ordained  the  fheriffs  to  inquire 
into  the  lands,  pofTeffions,  and  rents  which 
pertained  to  the  crown,  and  which  had 
been  confidered  as  its  property  in  the 
times  of  David  II.  Robert  II.  and  Robert 
III.  j\  He  confulted  the  charters  of  his 
tenants.  He  made  it  pafs  into  a  law,  that 
no  governor  or  regent  mould  aflume  the 
privilege  of  alienating  any  lands  which 
mould  fall  to  the  crown.  He  called  upon 
the  Earl  of  March  to  defend  the  title  by 
which  he  held  a  forfeited  earldom;  and,  by 
a  parliamentary  judgment,  and  after  a 
full  difcuflion  of  his  claims,   he  annexed 

the 

*  Buchanan,  Rer  Scot  hift.  lib.  viii- 
f  Stat-  James  I.  pari  1424,  cap-  9- 
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the  eftate  and  its  dependencies  to  the 
crown.  He  recalled  all  lands  which  had 
been  got  by  ufurpation,  and  which  were 
pollened  under  improper  deeds.  He  an- 
nulled the  grants  to  private  men,  of  ma- 
ny forfeitures,  efcheats,  and  wards,  which 
had  belonged  to  the  crown.  He  made 
known  the  inefficacy  of  donations  of  roy- 
al lands,  and  royal  property,  when  made 
by  regents  and  ftatefmen,  to  fecure  their 
popularity,  and  to  protect  themfelves  from 
envy.  Frequent  and  eminent  examples 
of  juftice  added  to  the  revenue  of  the 
crown,  guarded  it  from  encroachments, 
and  were  leffons  of  inftruoTtion  to  future 
princes  *. 

The  eftates  of  the  kingdom,  the  clergy, 
the  barons,  and  the  commimoners  of  the 
boroughs,  during  the  minority  of  James  II. 

made 

•  Stat.  James  L  pari.  1431,  cap    133,    Pad.  1434, 
cap.  135. 
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made  a  revocation  of  all  lands,  pofTeffions, 
and  property,  which  had  belonged  to 
James  I.  and  had  been  granted  without  a 
parliamentary  authority.  And  they  or- 
dained, that,  till  the  majority  of  their 
prince,  no  alienations  of  the  royal  wealth 
mould  be  effectual,  without  their  confeni*. 

James  II.  had  genius  and  talents  for  go- 
vernment. He  negle&ed  not  the  interefls 
of  his  revenue.  A  pofterior  law  inverted 
him  in  many  caftles,  gave  nim  the  lands 
in  connection  with  them,  and  the  grant  of 
different  manours,  lordfhips,  and  earldoms. 
It  annexed  to  the  royal  property  the  whole 
cuftoms  of  Scotland,  and  it  permitted  the 
lbvereign  to  fatisfy,  by  compenfation,  thofe 
who  had  been  penfioned  upon  them.  It 
was  the  wiih  of  parliament  that  thefe  pof- 
fefTions  fhould  remain  with  the  crown.  No 
private  deed  of  James,  nor  of  his  lucceliors, 
D  was 

•  Stat.  James  II.  pari.  1437,  cap.  «. 
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was  to  difunite  them  from  it.  To  their 
alienation,  gift,  or  fale,  the  advice  of  par- 
liament was  neceflary,  and  the  concurrence 
of  weighty  reafons  of  ftate. 

The  idea  eftablifhed  itfelf,  that  the  fo- 
vereign  was  not  to  wafte  the  patrimony  of 
the  crown.  The  parliament  interfered  to 
correct  the  extravagance  of  princes.  No- 
bles, courtiers,  farmers  of  the  revenue,  and 
all  whofe  rapacity  and  artfulnefs  had  ex- 
torted and  won  from  the  opennefs,  the  fa- 
cility, and  the  generofity  of  Kings,  any 
grants  of  the  royal  property,  were  to  hold 
them  by  a  precarious  tenure.  Acts  of  re- 
fumption  were  to  ftrip  them  of  thefe  dis- 
honourable acquifitions  ;  and  even  to  com- 
mand the  reftitution  of  the  profits  they  had 
f  received  *. 

James  III.  had  no  capacity  for  real  bufi- 
nefs,  was  fond  of  the  arts,  and  of  amufe- 

ments, 
*  Stat.  James  II.  pari-  1455,  cap.  41. 
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merits,  addicled  to  favourites,  and  involved 
in  difpiites  with  his  nobles.  Yet  the  doc- 
trine of  attending  to  the  royal  revenue, 
had  taken  fo  firm  a  root^  that  a  law  of  re- 
vocation of  all  gifts  and  grants  to  the  pre- 
judice of juftice  and  of  the  ftate,  diftinguifh- 
ed  his  reigri.  The  earldom  of  Rofs,  with 
other  eftates,  and  with  caftles  and  houfes 
of  ftrength,  were  knit  and  united  to  the 
crown ;  and  a  parliamentary  a£t  enjoined 
the  mafter  of  the  houfehold,  and  the  Lords 
of  council,  to  be  attentive  to  enforce  the 
regular  payment  of  the  King's  rents  *.  [G], 

James  IV.  was  magnificent  and  bold,  and 
burned  for  opportunities  of  renown.  He 
repofed  a  flattering  confidence  in  his  no- 
bles, and  he  was  beloved  by  his  people. 
The  eftates  of  the  kingdom  were  not  inat- 
tentive to  his  dignity  and  fplendour.  Men 

D  2  of 

*  Stat.  James  TIL  pari.  1476,  cap.  71.  72-  Pari.  1483, 
tap.  91.  Pari.  1487,  cap.  112. 
[G].  NOTE  VIL 
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of  high  rank  were  appointed  auditors  of 
the  King's  accounts  *.  Revocations  were 
made  of  royal  lands  and  royal  property,  to 
an  ample  extent,  and  in  ample  forms  f. 

The  power  exercifed  by  the  princes 
of  Scotland,  of  refuming,  on  their  majori- 
ty, all  gifts  and  difpofitions  of  their  reve- 
nue granted  by  governours  and  regents,  was 
exerted  by  James  V.  J.  An  a£t  alfo  waspaf- 
fed  for  regulating  the  bufinefs  of  his  ex- 
chequer [| .  And,  conformably  to  the  prac- 
tice of  the  Kings,  his  predeceflors,  he  add- 
ed to  the  royal  demefnes  all  the  unannex- 
ed  lands,  lordfhips,  and  catties,  of  which 
he  was  poflefled ;  depriving  himfelf  and 
his  fucceflbrs  of  all  power  of  alienation  o- 
ver  them,  without  the  advice  and  confent 

of 

*  Black  atfs,  p.  87. 

f  Stat.  James  IV-  pari.  1488,  cap.  5.  Pari.    1489,  c;rp. 
10.  22.  Pari  1493,  cap.  50.51. 
\  Stat.  Jame9  V.  pari    1540,  cap.  70. 
(|  Stat.  Jamas  V.  pari.  1 540,  cap.  96- 
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of  parliament,  and  without  the  fpur  and 
neceffity  of  great  and  controlling  mo- 
tives *. 

Theie  maxims,  and  this  attention,  were 
prattifed  by  Mary,  whom  our  hiftorians 
have  confpired  to  adore  or  to  calumniate  "f. 
They  were  not  forgot  by  James  VI.  who 
was  ever  dreaming  of  prerogatives,  which 
no  fovereign  can  exert  but  in  a  nation  of 
flaves  %.  And,  in  the  reign  of  this  Prince, 
the  annexation  of  the  church-lands  to  the 
crown,  in  confequence  of  the  reformation, 
brought  to  it  an  abundant  acceffion  of 
wealth  || .  Charles  I.  §  and  Charles  II.  H 
D  3  were 

*  Stat.  James  V.  pari.  1 540,  cap.  84.  115. 

f  Stat-  Mary,  pari-  1555,  cap.  28. 

J  Stat-  James  VI.  pari.  1585,  cap.  17.  Pari-  1587.  cap. 
31.  Pari-  1593,  cap.  176.  Pari-  1600,  cap.  2. 

|i  Stat.  James  VI.  pari,  1587,  cap.  29. 

§  Stat.  Charles  I.  pari.  1633,  cap.  9.  10. 

^f  Stat.  Charles  II.  pari.  i66j,  feff-  1.  cap.  53.  Se{jT.  2. 
cap.  8 
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were  not  of  a  nature  to  defpife  rules  and 
forms,  which  were  to  aggrandize  the  pre- 
rogative and  the  crown.  And  James  VII. 
who,  to  the  ufelefs  virtues  of  a  monk,  add- 
ed the  deftrudtive  vices  of  a  tyrant,  was 
in  hafte  to  exercife  them  t«  [H]. 

* 
Thus,  in  every  period  of  the  hiftory  of 
Scotland,  it  is  to  be  thought,  that  the  re- 
venues for  the  royal  ftate  were  fully  fuffi- 
cient  for  its  wants  and  its  grandeur.  They 
were  indeed  to  fluctuate,  and  to  give  way 
to  accident  and  conjuncture.  But,  if  a- 
bufes  were  frequently  to  take  place,  they 
'were  no  lefs  frequently  to  be  corrected. 
And  the  power  of  refumption  of  royal  pro- 
perty, poflefTed  and  exercifed  by  our  prin- 
ces, offered  a  conftant  bulwark  for  the  pre- 
fervation  of  their  wealth.  Nor  ought  it  to 
be  forgotten,  that  the  crown-lands  had  a. 

relation 

f  Stat-  James  VII. pari-  i.cap-  40  42. 
[H].  NOTE  VIII. 
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relation  to  the  varying  condition  of  focie- 
ty.  They  were  to  ftretch  and  to  comply 
with  the  wants  of  the  prince  ;  and  time 
Was  making  new  additions  to  his  revenue. 
The  authors,  accordingly,  who  have  been 
folicitous  to  defcribe  the  monarchs  of  Scot- 
land as  abject  from  poverty  during  the  pre- 
valence of  fiefs,  betray  an  ignorance  and 
inattention  which  admit  not  of  apology. 
They  violate  the  evidence  of  our  ftory,  and 
;vhe  evidence  of  our  laws. 


P  4  SEC- 
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SECTION         II, 

the  Expence  of  Government  in  dijlinclion 
from  the  Revenue  of  the  Prince,      the 
great  Source  of  both.     Innovations  with 
refpetl;  to  them,  the  Sovereign  finds  him*? 
felf  in  a  critical  Situation,     the  Spirit  of 
Feudality  gives  way  to  that  of  Money  and 
Commerce,    the  Aid  for  the  Prince,   the 
Aid  for  the  Nation,     taxations  on  the 
Foundation  of  the  Prerogative.     Parlia- 
mentary  taxations.      Extents^   or  Valua- 
tions of  Land.      the  old  Extent,     the 
Neiv  Extent,     the  valued  Rent. 

TH  E  natural  eftablifhment  for  the 
grandeur  and  the  defence  of  a  feudal 
ftate,  was  the  grant  of  land  from  the  crown. 
It  created  and  maintained  a  wide  arrange- 
ment of  troops,  of  which  the  fovereign 

was 
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was  the  commander.  But  civil  jurifdic- 
tion,  as  well  as  military  command,  was 
connected  with  fiefs  ;  and  thus  the  offices 
of  juftice,  as  well  as  of  war,  were  difchar- 
ged  by  the  vaflals  of  the  crown,  and  the 
other  holders  of  territory.  The  landed 
property  of  the  kingdom  was  accordingly 
the  great  fource  of  wealth  to  the  fovereign 
and  the  government.  And,  while  the  feu- 
dal inftitutions  maintained  their  original 
fpirit  and  vigour,  they  were  well  calculated 
for  the  purpofes  both  of  defence  and  of 
juftice.  All  taxes  were  then  unneceflary 
and  unknown. 

But  the  fyftem  of  fiefs,  fo  fuitable  to  the 
times  in  which  it  rofe,  could  not  agree 
with  the  maxims  of  commerce,  and  with 
the  growing  pride  and  luxuries  of  fociety. 
It  was  to  undergo  variations ;  and  thefe  were 
to  ad  upon  the  fovereign  and  upon  govern- 
ment. Whatever  care  might  be  bellowed 
upon    the    demefnes   of  the  prince,    the 

grant 
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grant  of  land,  which  paid  the  military  and 
the  political  expence  of  the  ftate,  could  not 
be  upheld  in  a  fixed  and  certain  fituation. 
It  fuffered  encroachments,  and  became  Sub- 
ject to  alienation.  The  military  arrange- 
ments of  fiefs  were  to  be  turbulent,  and 
without  efficacy.  Their  civil  jurifdiction 
was  likewife  to  decay.  The  crown-vafTals 
were  to  be  unfit  for  war,  and  unfit  for  ju- 
ftice. 

In  the  breaking  down  of  the  feudal  fy- 
ftem,  it  feemed  to  the  prince,  that  cruel  dis- 
orders were  to  threaten  the  moft  fatal  rer 
volutions,  and  to  diflblve  all  the  parts  of 
the  government.  They  were  yet  the  germ 
of  the  ftability  that  was  to  be  given  both 
to  the  crown  and  to  liberty. 

By  the  fcheme  of  feudality,  land  was 
the  medium  of  the  conduct  of  men.  It 
called  them  to  act,  and  it  was  the  reward 
of  their  action.     It  was  the  falary  pi  the 

captain 
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captain  and  the  judge.  Now,  in  a  fitua- 
tion  where  the  captain  and  the  judge  were 
not  difpofed  to  be  active,  or  were  difqua- 
lined  for  their  duties,  calamities  were  ne- 
ceflarily  to  enfue.  But  the  utilities  of  fo- 
ciety,  and  the  purpofes  of  civil  life,  were 
to  be  fulfilled.  If  the  proper  actors  were 
incapable  or  idle,  they  had  no  claim  to  the 
free  enjoyment  of  lands,  which  had  been 
given  under  a  burden.  It  was  perceived  that 
other  men  might  difcharge  their  duties ; 
and  out  of  their  eftates  a  payment  was  to 
be  drawn  for  the  fatisfaction  of  thefe. 
The  value,  the  largenefs,  the  extent  of  land, 
rendered  it  a  moft  improper  inftrument  for 
action.  Money  was  to  be  fubftituted  in  its 
place,  and  to  pay  the  fervices  to  which  it 
had  been  fubjected.  All  the  appearances 
of  fociety  were  to  be  altered.  Feudality 
decaying,  commerce  was  to  flourifh.  The 
contributions  called  out  from  the  proprie- 
tors of  territory,  were  to  be  in  difcharge 
of  duties  which  they  owed  to  the  ftate. 

And, 
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And,  as  trade  was  to  increafe,  the  land  of  a 
kingdom  was  not  to  be  confined  exclufively 
to  taxation.  The  merchant  and  the  ma- 
nufacturer were  to  contribute  for  the  pro- 
tection afforded  to  them  againft  an  enemy, 
and  againft  injuftice.  Cuftoms  and  excife 
were  invented  ;  and  time  was  preparing 
the  bufinefs  and  the  decorations  of  that 
complicated,  that  magnificent,  and  that 
animating  fcene,  which  nations  are  to  ex- 
hibit in  the  ages  of  perfection  and  opu- 
lence. 

The  conduct  of  the  fovereign,  in  the  dis- 
ordered times  of  feudality,  illuftrates  this 
reafoning.  When  prefled  himfelf  by  an  ur- 
gent occafion,  the  rules  of  the  feudal  infti- 
tutions  had  taught  him  to  have  recourfe 
to  the  aid,  or  the  benevolence  of  his  vaf- 
fal.  This  aid,  which  was  at  firft  the  vo- 
luntary prefent  of  his  tenant,  he  was  in 
time  to  command  as  a  right.     Inftead  of 

maki~ 


And  the  Conftitution  of  Scotland.       6t 

making  a  requeft  for  a  fupply,  he  iffued 
a  mandate  for  it  *. 

This  exaction  had  a  reference  to  him- 
felf ;  and  he  was  to  acT:  in  a  fimilar  method 
to  fupply  the  exigencies  of  government. 
When  his  vafTals  were  not  to  perform 
their  fervices,  he  was  to  levy  an  aid  or  a 
fine  out  of  their  lands,  to  compenfate  this 
neglect.  Confcious  of  incapacity ,  or  averfe 
from  all  inclination  to  their  duties,  his 
vaflfals  did  not  oppofe  this  demand.  And 
it  was  juft  that  the  grant  of  land  mould 
provide  for  the  ends  for  which  it  was  gi- 
ven. Habits  lead  to  eflablifh  a  rule  ;  and 
cuftom  is  often  as  effectual  as  law.  Aids 
feudal  and  political,  aids  with  regard  to 
the  crown  f,  and  with  regard  to  govern- 
ment 

*  Sir  John  Dalrymple,  treatife  on  feudal  property, 
ch.  2.  feft.  2. 

f  Spelraan  and  Du  Cange,  voc.  auxilium.  Anderfon, 
Diplomat,  Scotiae.  tab.  35. 
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ment*,  grew  into  taxations.  And  the 
fovereign,  when  impelled  by  his  humour 
and  prodigality,  as  well  as  when  urged  by 
great  and  national  motives,  lifted  up  con- 
tributions for  his  own  ufe,  and  for  the  ufes 
of  the  ftate. 

Nor,  on  occafions  in  which  the  govern- 
ment and  the  ftate  were  more  particularly 
concerned,  did  the  prince  confine  himfelf 
to  the  lands  Which  were  holden  in  feuda- 
lity ;  and  of  which  it  was  the  intention  to 
providefor  public  defence  and  for  public  ju- 
flice.  Territory  in  foccage  and  allodiality 
was  likewife  fubjec"ted  to  his  tyranny. 
And  Hidage  and  Carucage  were  to  de- 
note in  Scotland,  as  well  as  in  other 
nations,  thofe  formidable  taxations  which 
were  to  be  extorted  and  gathered,  without 

diftinction, 

*  Brady,  tradts,  p,   117.    118.  119.   120-      Du  Cangey 
▼oc-  Scutagium. 
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diftinction,  from  the  whole  landed  property 
of  a  kingdom  *, 

It  was  thus  that  taxations  were  to  be 
levied  on  the  foundation  of  the  royal  pre- 
rogative ;  and  they  did  not  feem  to  be  op- 
preffions  in  their  rife.  A  real  and  a  pre£- 
fing  expediency  gave  a  fanclion  to  them. 
But  their  exorbitancy  and  their  frequency 
were  foon  to  awaken  fufpicions.  Sove- 
reigns, goaded  on  by  avarice,  and  allured 
by  ambition,  made  extenfive  and  difgufting 
encroachments  upon  the  property  of  their 
fubjecls.  The  power  of  taxation  was 
found  to  be  a  moft  deftructive  privilege. 
From  complaining  of  its'  abufe,  the  people 
were  to  inquire  into  its  origin  and  propriety; 
and  princes,  in  order  to  footh  and  flat- 
ter them,  were  to  declare,  that  the  contri-* 

butions 

*  Du  Cange  gio/T  vac.  Carrucagium,  Hidagium  Spel- 
man.  voc.  Carua,  Hidagium.  Brady,  gloflary  to  hi* 
traits,  p.  3.     Reg.  Majeft.  lib.  ii.  cap.  16, 
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butions  they  received,   mould  not  be  ac- 
counted as  precedents  and  as  law. 

But,  in  matters  of  this  high  importance, 
deceit  and  addrefs  were  not  always  to  pre- 
vail. There  is  nothing  fo  valuable  to  men  * 
as  their  property  ;  and  flattery  cannot  con- 
ceal the  outrage  of  infult,  and  the  violence 
of  oppreffion.  The  nation  demanded  to 
be  confulted  in  the  aids  it  was  to  beflfow. 
The  original  freedom  of  the  governmant 
had  conferred  upon  them  this  right  ;  and 
it  was  illuftrated  by  frequent  declarations 
from  princes,  that  the  aids  they  received 
were  gratuitous  contributions.  The  au- 
thority of  the  parliament  was  to  fucceed  to 
the  will  of  the  fovereign.  The  national 
council,  and  not  the  prerogative  of  the 
King,  was  to  judge  concerning  the  wants 
of  the  ftate,  and  the  taxations  which  were 
expedient. 

Previous 
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Previous  to  the  times  of  William  the 
Lion  *,  taxations  had  taken  place  on  the 
foundation  of  the  prerogative  ;  and  the 
mandates  of  the  Prince  had  often  diftreiled 
the  lands  of  the  kingdom.  But,  as  in  this 
*  reign  there  are  examples  of  parliamentary- 
aids,  it  is  to  be  thought,  that  the  power 
of  taxation  had  already  palled  away  from 
the  Sovereign  to  the  Nation  ;  and  that  the 
age  of  William  is  to  be  confidered  as  the 
epoch  of  a  tranfaction  the  moil  memo- 
rable. 

When  this  high-fpirited  Prince  was  the 
prifoner  of  Henry  II.  the  Scottifh  nation 
furrendered  its  independency  to  procure 
his  enlargement.  Henry  did  not  fcruple 
to  receive  the  homage  of  William  and  his 
barons.  But  Richard  I.  fmit  with  the 
glory  of  undertaking  a  crufade,  conferred 
to  reftore  its  independency  to  Scotland, 
E  conciliated 

*  He  was  crowned,  an-  1 165. 
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conciliated  the  affe&ions  of  William,  and 
received  ten  thoufand  marks  as  the  price 
of  this  reftitution.  Ten  thoufand  marks 
were  equal  to  a  hundred  thoufand  pounds 
of  our  prefent  money.  This  immenfe  fum 
could  not  he  fupplied  out  of  the  private 
revenue  of  William  ;  and  it  was  to  operate 
a  national  advantage.  It  was  levied  accor- 
dingly by  an  aid  from  his  fubjecls;  and  this 
aid  was  by  a  parliamentary  authority  *. 

There  is  evidence  in  this  reign  of  a  tax- 
ation by  parliament,  ftill  mere  explicit 
and  particular.  In  confequencc  of  an  a- 
greement  with  King  John  of  England, 
who  fucceeded  Richard  I.  William  became 
bound  to  pay  to  him  the  fum  of  fifteen 
thoufand  marks.  For  the  difcharge  of  this 
engagement  a  parliament  was  called  at  Stir- 
ling. The  matter  was  not  long  in  difcuf- 
fion.      The  barons   gave   a  grant    of  ten 

thoufand 

*  Buchanan,  Rer.  Scot.  Hift.  lib.  vii.    Brady,  Hvft.  of 
England,  vol.  i.    Appendix,  No.  67.  No.  68- 
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thoufand  marks,   and  fix  thoufand  marks 
were  given  by  the  boroughs  *. 

From  the  moment  that  aids  on  land, 
whether  by  the  authority  of  the  prince,  or 
of  the  parliament,  were  to  be  levied,  it  was 
neceffary  that  valuations  of  the  territory  of 
the  kingdom  Ihould  direct  the  afTeffment 
of  the  proprietors  ;  for,  without  thefe,  no 
juftice  or  equality  could  be  obferved  in 
the  mode  of  taxation.  To  fearch,  howe- 
ver, in  our  hiftorians,  for  the  firft  furvey 
or  extent  that  was  made  in  Scotland,  mult 
be  in  vain.  No  memorial  of  this  tranfac- 
tion  is  to  be  found.  But,  long  before  the 
days  of  Alexander  III.  valuations  of  its 
territory  were  to  be  framed,  to  be  confi- 
dered  as  rules  of  taxation,  and  to  be  abo- 
lifhed.  This  aera,  notwithstanding,  is  the 
fartheft  point  to  which,  it  is  fuppofed,  that 
E  2  we 

*  Fordun,  lib.  viii.    Lord  Hailes,  Annals  of  Scotland, 
▼el,  I.  p-  139. 
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we  ought  to  look  on  thefubjedt  of  extents. 
The  lawyers  of  Scotland  have  faid  fo.  The 
general  valuation  by  Alexander  III.  is 
treated  with  a  moft  particular  refpect.  It 
is  called  by  way  of  diftindtion,  the  old  extent. 

[i]. 

But,  lands  being  to  fluctuate  in  their 
rents  and  profits,  no  rule  that  was  fixed 
could  anfwer  long  the  purpofes  of  taxation. 
A  re-valuation  of  lands,  it  is  conjectured, 
was  made,  when  a  tax  was  to  be  impofed 
for  the  ranfom  of  David  II  *.  And  there 
is  an  indubitable  evidence  of  a  valuation 
in  the  times  of  James  I.  "f.  But  the  varia- 
tions of  property  and  of  money,  by  detract- 
ing from  the  utility  of  thefe  meafures, 
gave  rife  to  other  regulations.  It  was  or- 
dained in  the  reign  of  James  III.  that  the 
jury  mould  exprefs  in  their  inquiry,  or  re- 
tour,  not  only  the  old  extent  of  the  eftate 

of 

£1].  NOTE  IX. 

•  Mr  Erfkine,  Inftltute  of  the  law  of  Scotland,  p.  225, 

f  Black   Acts,  fol.  3.  and  4.  James  I.  pari.  1424- 
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of  a  deceafed  proprietor,  but  its  exa&  va- 
lue at  the  period  of  the  inveftiture  of  the 
heir.  This  tranfa&ion  was  deemed  equal 
to  a  valuation  ;  and  it  obtained  the  appel- 
lation of  the  neiv  extent  *, 

Pinciples  or  maxims  of  taxation,  in  con- 
formity with  the  circumftances  of  the  times, 
and  in  confiftency  with  juftice,  were  in 
this  manner  to  be  placed  in  the  eye  of  the 
legiflature.  But,  while  the  ftate  was  thus 
directed  how  to  levy  its  fubfidies,  the  fo- 
vereign  and  fubjec~ts-fuperior  were  alfo  in- 
formed how  they  might  adjuft  and  collect 
the  feudal  cafualtics  of  their  vaflals.  -The 
new  extent  was  the  meafure  of  afTemnent 
in  the  latter  condition.  In  the  former,  the 
old  extent  was  efleemed  the  more  equita- 
ble mode  of  taxation. 

To  Robert  I.  the  parliament  anembled 

atCambuikcnneth,intheyearthirtcenhun- 

E  3  d-red 

*  Pari.  1474,  cap-  56. 
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dred  and  twenty-fix,  gave  afubfidy,  during 
his  life,  of  the  tenth  penny  of  all  the  lands 
of  the  earls,  barons,  burgeffes,  and  free- 
holders throughout  the  kingdom.  This 
fubfidy,  which  was  rendered  neceffary  by 
the  expences  and  calamities  of  long  wars, 
was  to  be  levied  according  to  the  old  ex- 


tent 


# 


According  to  the  old  extent,  all  fubfi- 
dies  were  levied  till  the  ufurpation  of  Oli- 
ver Cromwell.  His  parliament,  in  the 
year  1656,  eftablifhed  a  new  method  of 
taxation.  Upon  the  Reftoration,  howe- 
ver, the  old  extent  was  again  recurred  to  T, 
But  it  was  almoft  immediately  abandoned. 
For,  when  a  taxation  was  impofed  in  the 
1667,  the  new  method  was  adopted  and 
improved  ;  and,  in  this  flate,  it  continues 
to  be  in  obfervation.  Extents  on  the  foun- 
dation 

*  See  the  Indenture  of  this  tranfaftion  in  the  Appen- 
dix. 

•j-  Aft  of  the  convention  of  eftates,  166$. 


And  the  Conjlitution  of  Scotland.       7 1 

dation  of  it  by  the  commiffioners  for  levy- 
ing the  land-tax,  have  the  name  of  the  va- 
lued rent ;  and  this  valuation  is  the  rule 
for  the  afTeflments  of  the  property  of  in- 
dividuals *. 


CHAP- 


*  Atf  of  the  convention  ofeftates,  1667. 


CHAPTER     IV. 

Jurisdiction  and  Courts. 

SECTION     I. 

The  King's  Palace  and  Court.  The  Mem- 
bers of  the  King's  Court.  The  Officers  of 
the  Croivn.  The  Chancellor.  The  jfu- 
Jlicier.  The  Chamberlain.  The  Senefchaly 
or  the  Steward.  The  Confiable  and  the 
Marefchal.  The  Influence  and  Lufire  gi- 
ven by  them  to  the  Crown,  and  by  the  Te- 
nants in  Capite. 

IN  the  fabric  of  feudality,  the  object 
which  attracts  moil  the  attention,  is  the 
Sovereign.  His  power  was  great,  his  fplen- 
dour  greater.  He  was  the  bond  of  con- 
nection which  tied  together  all  the  parts 
of  the  kingdom.  The  barons  and  the  mi- 
litary 
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litary  tenants  of  the  crown  were  bound  to 
attend  him  as  their  chief  lord.  To  liis  pa- 
lace they  reforted  to  pay  attention  to  him, 
to  make  themfelves  known,  and  to  acquire 
diflindtion.  Coronations,  creations  into 
knighthood,  and  all  folemn  feftivals,  were 
celebrated  in  it. 

It  was  alfo  in  his  palace  that  the  Sove- 
reign was  ufually  to  hold  his  court,  and  to 
exercife  jurifdidtion.  The  nobles  and  mi- 
litary tenants  of  the  crown  were  conftitu- 
ent  members  of  this  aflembly,  and  met  in 
it  at  ftated  times.  The  bufmefs  of  the  So- 
vereign, and  the  bufmefs  of  the  people, 
were  matters  of  its  deliberation.  Here 
the  vaffals  of  the  Prince  might  offer  him 
their  advice  on  fubje&s  of  ftate  ;  and  here 
the  difputes  of  the  great  were  decided,  and 
appeals  were  received  from  inferior  judi- 
catures. In  this  convention  the  Sovereign 
might  act  in  his  own  perfon,  or  by  his  ju- 

fticier. 
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fticier.     It  was  termed  the  King's  Court, 
or  the  King's  Council  *. 

Out  of  the  number  of  the  nobles,  and 
the  tenants  in  capite,  the  different  officers 
of  the  crown  were  elected.  Thefe  were 
the  chancellor,  the  juflicier,  the  chamber- 
lain, the  high  fteward,  or  fenefchal,  the 
high  conftable,  and  the  marefchal.  The 
duties  they  exercifed  individually  were  of 
the  higheft  and  the  raoft  general  impor- 
tance; and,  when  they  met  together  in  the 
royal  palace,  they  were  the  molt  illuftrious 
ornaments  of  the  Aula  Regis,  or  the  court 
of  the  King. 

The  chancellor  fuperintended  and  direc- 
ted the  bufinefs  of  the  chancery.  He  ex- 
amined all  the  charters  which  were  to  pafs 
the  great  feal,  of  which  he  was  the  keeper. 
He  directed  royal  grants  of  property  and 

office; 

*  Du  Cange,  gloff  voc.  Curia* 
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office  5  and  writs  and  precepts,  in  judicial 
proceedings,  received  their  fan6tion  from 
him.  His  dignity  advanced  as  charters  and 
public  inftruments  of  the  crown  were  to 
multiply.  In  the  reign  of  James  III.  he 
was  ufually  to  rank  after  the  Princes  of 
the  blood.  James  VI.  hy  an  exprefs  ordi- 
nance, afcertained  his  precedency  beyond 
all  other  officers.  And,  in  the  reign  of 
Charles  II.  a  particular  law  declared,  that, 
by  virtue,  and  in  right  of  his  office,  he 
was  to  prefide  in  all  meetings  of  parliament, 
and  in  the  public  judicatures  of  the  king- 
dom*. 

Of  the  great  jufticier,  or  juftice-gene- 
ral,  it  is  to  be  thought,  that,  in  very  an- 
tient  times,  he  furpaffed  in  authority  and 
fplendour  all  the  other  officers  of  the 
crown.  He  exercifed  an  univerfal  juris- 
diction 

*  Malcolm  TL  cap.  2.  Stat.  Rob  III.  cap-  i-  and  9. 
Crawfurc.  Officers  of  the  crown,  and  of  the  ftate,  p.  3- 
Stat.  Car.  II-  pari.  1661,  cap.  i-  Spelman,  voc»  Cancel-r 
larius. 
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diction  both  in  civil  and  criminal  matters  *; 
and,  in  the  abfence  of  the  Sovereign,  he 
was  even  to  adt  as  viceroy,  or  as  guardian 
of  the  Hate.  He  held  his  court  at  two 
terms  in  the  year  f .  His  arm  could  reach 
from  one  corner  of  the  kingdom  to  the 
other.  But,  amidft  the  general  extenfive- 
nefs  of  his  powers,  it  is  to  be  remarked, 
that  treafon,  and  the  four  pleas  of  the 
crown,  belonged  to  him  in  a  more  peculiar 
manner  J.  But,  as  bufineis  was  to  in- 
creafe,  and  to  grow  complicated,  it  became 
neceflary  to  appoint  jujlices-errant,  or  iti- 
nerant || .  Thefe  were  fubordinate  to  the 
great  jufticiary.  They  travelled  through 
the  kingdom  to  execute  juftice  ;  and  their 
decrees  might  be  fubmitted  to  his  review  §. 

The 

*  Reg.  Majeft.  lib.  i.  cap.  I.  5.  lib.  ii.  cap.  16.  Iter 
Juftitiarii. 

f  Stat.  Rob.  III.  cap-  30.  Quon.  Attach,  cap.  79. 

%  Reg.  Majeft.  lib-  i.  cap-  l«  lib.  iv.  cap-  7.  8. 

||  The  Mijfi  Dom'mici  of  the  Franks  were  fimilar  offi- 
cers ;  and  Jujiices  Itinerant,  it  is  probable,  were  known  in 
all  feudal  countries.     Du  Cange,  Gloff.  voc-  Mifi. 

§  Spelman  and  Du  Cang-  voc.  Iter.  Juftitiarius. 
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The  high  chamberlain  had  the  care  of 
the  King's  perfon,  and  was  keeper  of 
the  royal  wardrobe.  In  matters  of  finance, 
he  had  a  general  authority  ;  and  he  exert- 
ed jurifdidtion  over  the  train  of  officers 
who  collected  the  revenues  of  the  crown. 
Of  all  the  royal  boroughs,  he  porTefTed  a 
peculiar  charge  ;  and  he  held  his  airs  and 
circuits  in  them.  He  inquired  into  the 
management  of  their  magiftracies,  and  into 
the  applications  of  their  property.  He  de- 
cided the  complaints  and  difputes  of  bur- 
gefles  and  craftfmen,  and  adjuftedthe  prices 
of  provifions.  He  regulated  the  modes  of 
barter  and  fale  ;  and  judged  in  whatever 
had  a  reference  to  conveniency  and  police*. 

Next  to  the  chamberlain  was  the  High, 
fteward.  He  had  the  government  of  the 
King's  houfehold  and  family.  He  furnifh- 
ed  the  palace  with  provifions,  procured 
corn  for  the  King's  horfes,  attended  to  the 

royal 

*  LL-  Malcol.  II-  cap,  4.  Iter  CamerariL 
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royal  forefts  and  game,  and  infpe&ed  the 
behaviour,  and  punifhed  the  delinquencies 
of  the  King's  domeftics  and  fervants.  In 
fome  foreign  nations,  this  officer  was  not 
of  fuch  high  precedency  as  in  Scotland. 
Here,  from  the  perfonal  greatnefs  of  the 
houfe,  in  which  the  office  came  to  be  he- 
reditary, he  grew  to  a  great  and  mining 
eminence.  The  title  of  the  office  was  af- 
fumed  as  the  firname  of  the  family  who 
had  pofTerTed  it  ;  and  they  were  to  mount 
the  Scottifh  throne  in  the  perfon  of  Robert 
II.  and  to  be  illuftrious  and  interefting  in 
alliances  and  blood,  in  arms  and  virtues,  in 
weakneffes  and  misfortune  *. 

The  high  conftable  porTelTed  fignal  pre- 
rogatives. When  the  Sovereign,  upon  his 
advancement  to  the  royalty,  was  to  fwear 
fidelity  to  his  fu ejects,  and  to  pay  homage 
to  the  laws,  he  delivered  his  naked  fword 

into 

*    LL-  Malcol.  cap.  5.  Du  Cange,  voc  Senefcaleus. 
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into  the  hands  of  the  conftable.      '  Ufe 

*  this  in  my  defence,'  faid  he,  '  while  I  fup- 

*  port  the  interefts  of  my  people ;  ufe  it 
4  to  my  deftru£tion  when  I  forfake  them'  *. 
A  naked  fword,  of  confequence,  was  the 
badge  of  his  office.  When  the  King's  ar- 
mies were  in  the  field,  he  had  a  fupreme 
command  over  all  perfons.  He  defcribed 
the  ground  for  the  camp,  placed  the  cen- 
tinels,  fent  out  fpies  to  obferve  the  enemy, 
and  gave  their  orders  to  all  the  officers. 
But,  when  the  troops  were  in  caftles  and 
garrifons,  his  authority  did  not  extend  to 
them.  In  points  of  honour  he  exercifed 
a  fuperior  jurifdi&ion  ;  holding  courts  of 
chivalry,  and  regulating  the  ceremonial 
of  thofe  duels,  in  which  pride  and  virtue 
vindicated  their  rights  and  dignity  from 

rudenefs 

*  It  was  in  allufion  to  this  form,  that  Buchanan 
made  a  naked  fword  [to  be  reprefented  on  the  money 
coined  in  the  minority  of  James  VI.  with  theft  words, 
Pro  me,  ft  mereor,  in  me-  Anderfon,  Diplocn-  et  Numif- 
mat.  Scot.  Thefaur-  tab- 166. 
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rudenefs  and  infult.  All  diforders  and 
riots,  bloodfhed  and  {laughters,  which  were 
committed,  and  took  place  within  four 
miles  of  the  King's  perfon,  of  the  parlia- 
ment, and  the  privy-council,  were  judged 
and  punimed  by  him.  Military  contracts 
and  cuftoms  of  ,  arms  were  proper  objects 
of  his  cognizance ;  and  he  had  powers  of 
action  in  all  matters  connected  with  war, 
in  which  the  common  law  could  afford  no 
affiftance  *. 

Though  inferior  in  rank  to  the  con- 
ftable,  the  marefchal  was  of  great  dignity. 
The  conftable  prefided  over  the  whole 
army ;  the  marefchal  was  mailer  of  the 
horfe.  In  the  court  of  chivalry  they  were 
judges,  and  decided  there  concerning  mat- 
ters of  honour  and  of  arms  f.    In  the  camp 

and 

*  Spelman,  voc.  Conftabularius-  Du  Cange,  voc. 
Comes  Stabuli. 

f  Sir  Thomas  Craig  affirms,  that,  in  the  court  of  chi- 
valry, the  marefchal    was  the  fole  judge,  and  th;>i  -he 

couftable 
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and  in  the  field  they  united  their  counfels, 
to  direct  the  troops,  and  to  perform  with 
fuccefs  the  duties  of  commanders*.  [K]. 

Thefe  officers,  fo  various  in  their  privi- 
leges, and  fo  important,  were  in  fubordi- 
nation  to  the  fovereign.  He  was  the 
fountain  of  honour  and  juftice  ;  and  his 
court,  next  to  the  parliament,  was  the  feat 
of  higheft  judicature.  Pleas  of  the  crown, 
and  common  pleas,  might  be  judged  in  it« 
His  fubjec~ts  might  fubmit  to  him  their 
wrongs,  civil  and  criminal,  by  complaint 
and  by  appeal ;  and  it  was  his  duty  to  pro- 
tect the  weak,  and  to  give  relief  to  the  in- 
jured. 

F  The 

conftable  had  no  authority  there.  Jus  Feudale,  lib.  i. 
Vieg.  1 2.  He  gives,  however,  no  reafons  for  his  no» 
tion ;  and  the  propriety  of  the  oppofite  opinion  is  dcmon- 
ftrated  by  my  Lord  Coke.    4.  Inftitute,  cap.    17.  18. 

*  Daniel,  Hiftoire  de  la  Milice  Francoife,  liv.  3.  Spel- 
man,  glofT.  voc.  Marefcallus. 

[iq.  NOTE   X. 
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The  officers  of  the  crown,  deriving  their 
diftin&ions  and  powers  from  the  fove- 
reign,  were  to  add  to  his  greatnefs,  in 
their  own  perfons,  and  in  thofe  of  their 
vaffals  and  dependants  ;  and,  it  is  to  be 
conceived,  that,  with  the  other  tenants 
in  capite,  who  ftudioufly  difplayed  their 
magnificence  and  wealth,  they  were  able 
to  caft  a  fplendour  around  his  throne,  which 
was  fuperior  to  the  pomp  and  parade  of 
more  polifhed  ages.  [LJ. 


SECT. 


fL].  N  OT  E  XI. 
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SECTION      II. 


The  State  and  jfurifdiclion  of  the  Nobles. 
The  Barony  the  Earl.  Palatinates  or 
Regalities.  The  Courts  of  tenants  in  Ca- 
pite  of  the  Crown  ;  and  of  the  Tenants  of 
a  Subjecl-fuperior.  The  Pojfejfors  offingle 
Fees  ;  and  the  Pojfejfors  of  the  Members 
of  a  Fee.  The  Subordination  of  furif- 
diclion. 

THE  nobles  were  eminent  in  gran- 
deur and  in  jurifdiction.  The  fafhion 
of  their  palaces  bore  a  refemblance  to  that 
of  the  Sovereign.  The  baron  had  his 
fteward,  his  chamberlain,  his  marefchal,  and 
his  other  officers.  With  thefe  he  held 
councils  ;  and  their  advice  directed  him  in 
the  grants  of  his  property,  and  the  invefti- 
F  2  ture 
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ture  of  his  vafTals,  in  the  revenue  of  his 
feigneurie,  and  in  all  the  bufinefs  which 
had  a  reference  to  his  houfehold  and  great- 
nefs.  To  his  intereft  they  were  attached 
by  the  knight-fees  he  bellowed  upon  them. 
In  their  military  capacity,  they  attended 
him  when  he  marched  againft  an  enemy ; 
and  they  guarded  at  home  his  houfe  of 
ftrength  or  his  cattle  *.  [M], 

His  jurifdi£tion  was  ample,  and  ex- 
tended over  his  eftate  or  territory.  In  his 
court  he  was  a  minifter  of  jufticeto  his  vaf- 
fals  and  retainers.  He  judged  of  all  ci- 
vil deeds,  and  determined  concerning  all 
crimes,  but  treafon  and  the  four  pleas  of 
the  crown,  which  were  murder,  robbery, 
fire-raifing,  and  rape.  His  tenants  were 
thefuitorsofhis  court,  andaflifted  in  his  de- 
liberations 

*  Regiftrum  Honoris  de  Richmond.  Houfehold-boofc 
of  the  fifth  Earl  of  Northumberland.  Spelman,  gtofl* 
voc.  Baro. 

[M].  NOTE  XIL  - 
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liberations  and  judgments.  The  decifions 
he  pronounced  were  put  in  execution  by 
his  bailifs,  when  no  appeal  was  carried  to 
the  Sovereign.  Fines,  forfeitures,  and 
imprifonment,  were  ufually  the  punifhment 
of  leffer  offences.  The  blood  of  the  crimi- 
nal atoned  for  atrocious  injuries  *.  [N]. 

The  ftate  and  jurifdidion  of  the  Earl 
were  fimilar  to  thofe  of  the  Baron.  But 
the  court  in  which  the  former  exercifed  the 
more  folemn  ads  of  jurifdi&ion,  was  the 
court  of  the  county,  to  which  every  hold- 
er of  property  in  land  was  a  fuitor.  The 
power  of  the  Baron  did  not  go  beyond  the 
limits  of  his  feigneurie.  The  Earl,  however, 
pofleffed  not  always  his  county  as  a  fief; 
and,  when  he  enjoyed  only  a  portion  of  its 
property,  and  was  conftituted  to  exert 
F  3  authority 

*  Reg.  Majeft.  lib.  i.  cap.  4.  LL.  Malcol.  II.  cap, 
9.  if.  Craig,  Jus  Feudale,  lib.  |.  dieg.  iz.  Du  Cange, 
voc.  Baro. 

£N].  NOTE  XIII. 
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authority  over  the  whole,  the  third  penny 
of  the  county,  or  a  third  part  of  the  pror 
fits  of  juftice,  was  to  reward  this  extenfion 
of  his  trouble  *.  [O], 

An  earldom  and  a  baronial  fief,  though 
great  and  fplendid,  were  inferior  to  the 
fief  of  regality.  The  lords  of  regality  in 
Scotland  were  the  fame  with  the  earls-pa- 
latine in  England  j\  Their  powers  were 
like  thofe  of  the  Sovereign.  They  coined 
money,  enacted  laws,  and  lifted  taxes 
within  their  dominions.  They  had  a  right 
to  declare  war,  to  levy  troops,  and  to  ex-  ( 
ercife  the  prerogative  of  life  and  death. 
Their  jurifdidion  was  fupreme  and  without 
appeal.  The  King's  writ  did  not  run  with- 
in 

*  Selden,  Titles  of  honour,  part  2.  ch.  5.     Spelman, 
roc.  Comites.    Du  Cange,  voc.  Comes. 
[CO.  NOTE  XIV. 

■J-  One  earl  only,  with  the  title  Palatine,  is  mentioned 
in  Scotland.  This  is  Walterus  Palatinus  de  Strathern, 
et  Atholiae  et  Cathaniae  Comes.  The  'works  of  Sir  Gterge 
MacKenzie,  vol.  2.  p.  542. 
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in  the  bounds  of  their  eftates.  They  could 
repledge  or  remove,  from  the  King's  courts, 
the  fuits  of  their  vaffals  ;  and  they  might 
demand  back,  even  from  the  jufticiary 
himfelf,  all  criminals  who  had  fled  from 
their  authority.  They  had  the  high  and 
the  low  juftice.  Offences  within  their 
territories  were  againft  their  peace,  and  not 
againft  that  of  the  Sovereign.  Treafon 
might  be  committed  againft  them.  They 
engrofled,  and  without  limitation,  whate- 
ver referred  to  the  civil,  the  criminal,  and 
the  military  powers  *.  [P]. 

In  the  range  of  feudality,  there  were  te- 
nants of  the  crown,  or  in  capite,  who  en- 
joyed knight-fees,  and  were  neither  earls 
nor  barons.  Thefe  were  confiderable,  in 
proportion  to  their  pofleflions.  To  per- 
form the  military  fervice  to  which  they 
F  4  were 

*  Selden,  Tit.  hon.  part  2.  ch.  5.  Spelman,  Glofl*. 
de  Comite  Palatino,  p.  142.  Du  Cange,  voc.  Comites 
Palatini. 

[Pj.  N  O  T  E  XV. 


85  Of  the  Public  Law, 

were  bound,  they  gave  out  fees  ;  and  thefe 
grants  correfponded  to  the  number  of  the 
foldiers  or  knights  they  were  to  furnifh. 
They  had  thus  vafTals,  and,  of  confequence, 
jurifdiction.  They  had  a  care  over  their 
manours.  Their  vafTals  or  tenants  repair- 
ed to  their  houfes  or  halls,  received  their 
orders,  and  conftituted  courts  where  their 
debts  and  difputes  were  determined.  Yet, 
if  the  judgments  given  in  thefe  judicatures 
were  not  fatisfactory,  the  matter  might  be 
carried  to  the  county-court,  or  might  be 
fubmitted  to  the  Ring's  juftices  in  their 
circuits  *, 

This  manerial  jurifdiction  was  likewife 
exercifed  by  the  tenant  who  enjoyed  fees 
from  the  nobility  and  the  fimple  vafTals  in 
'capite.  When  he  had  more  fees  than  one, 
and  he  might  poflefs  many,  he  gave   out 

portions 

*  Stat.  Alex,  II,  cap,  3.  Stat.  1.  Rob.  I.  Praefat.  Du 
Canee,  Glofl".  voc.  Vaflaticum,  Vaflalli,  Brady,  Gloff.  te 
his  trafts,  voc,  Libere  tenentes. 
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portions  of  his  eftate  to  procure  his  num- 
ber of  knights.  With  his  knights  and  te- 
nants he  fat  in  judgment  to  determine  their 
affairs.  And  from  his  court  the  parties  in 
litigation  might  complain  to  his  fuperior 
lord  ;  and  from  his  fuperior  lord,  a  plea 
was  competent  to  the  King  or  his  jud- 
ges *.  [QJ. 

In  the  fplitting  down  of  jurifdiction,  even 
the  poifeffor  of  a  tingle  fee,  whether  from  the 
crown  or  a  fubjecl:,  claimed  his  court  and  his 
ufage.  What  is  more  furprifing,  the  divi- 
fions  of  a  fee  to  an  eighth  part,  were  called 
members  of  the  fee  ;  and  the  pofleflbrs  of 
each  of  thefe  parts  had  manours  and  juris- 
diction. And,  beyond  the  eight  parts  which 
were  members  of  the  fee,  divifions  might 
multiply  to  the  fortieth,  the  fiftieth,  and 

the 

*  LL.  Malcol.  II.  cap.  8.  Spelman,  Glofl*.  toc.  Valva- 
fores.  Craig,  Jus  Feudale,  lib.  I.  dieg.  io» 

nqj.  NOTE  XVL 
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the  fixtieth  particle  or  fragment.  The 
holders  of  thefe,  however,  poffeffed  neither 
manours  nor  jurifdi&ion  *.  [R], 

A  regular  fubordination,  as  well  in  ju- 
ftice  as  in  military  command,  was  eftablifh- 
ed  from  the  Sovereign  to  the  meaneft  of 
the  military  tenants,  to  the  loweft  fol- 
dier  who  ferved  in  the  ranks.  Every  thing 
flowed  from  the  King;  and  every  thing 
might  flow  back  to  him  again.  No  cafe 
could  happen,  except  in  regalities,  but 
might  be  fubjedted  to  his  review,  or  to  that 
of  his  judges.  He  caught  every  eye,  and 
made  the  connexion  of  feudality  to  ex- 
tend to  the  molt  diftant  corner  of  his  king- 
dom. 

The  genius  of  the  feudal  law,   the  paf- 
fion  for  war,   and  the  combined  character 

of 

#  View  of  Society  in  Europe  in  its  progrefs  from  rude-! 
nefs  to  refinement,  book  ii. 

[R].  NOTE  XVII. 
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of  the  commander  and  the  judge,  produced 
all  thefe  wonders.  But  this  fingular  fy- 
ftem,  while  it  carried  along  with  it  thofe 
poifonous  qualities  which  deftroyed  it  as  a 
military  inftitution,  was  alfo  to  perifh  as 
a  fcheme  of  jurifprudence. 


SEC- 
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SECTION    III. 

The  Decline  of  the  Feudal  Jurifdiclion* 
The  Origin  of  the  Sheriff.  The  Advance- 
ment of  his  Powers.  The  Humiliation  of 
the  Nobles  in  their  Judicative  Capacity, 
The  fall  of  Regalities.  The  Shock  of  in- 
ferior Judicatures .  The  Confufions  which 
thence  arife.  The  King  s  Court  is  offer- 
ed. Its  Fall.  The  Rife  of  regular  Courts. 
The  Privy  Council.  The  Court  of  Seffion. 
The  Court  of  Jufticiary.  The  Court  of 
Exchequer.  The  Dejlinies  of  the  Senefchal 
or  High  Steward,  the  Conjlable,  and  the 
Marfhal. 

HP  H  E  inftitutions  of  the  feudal  law  re- 

"*-  quired,  that  the  fame  cuftoms  and 
purfuits  mould  conftantly  prevail.  They 
were  fuited  to  times  which  were  fimple  and 
warlike,    but   could  not  exift   under  the 

influence 


And  the  Conjiitution  of  Scotland.         93 

influence  of  commerce  and  refinement. 
The  reftlefs  genius  of  man  courts  new 
fcenes  of  action  and  amufement.  The 
rude  occupations  of  war  cannot  for  ever 
allure.  Its  duties,  its  fatigues,  its  dangers, 
were  to  difguft  the  pofterity  of  thofe  whom 
they  had  conducted  to  renown.  The  foft- 
nefs  of  peace,  the  varieties  of  civil  life, 
were  to  come  with  their  attractions.  Trade 
and  the  arts  were  to  be  cultivated.  New 
pafhons  and  propenfities  were  to  exhibit 
fociety  under  a  different  afpe&.  That  fy- 
ftem  which  had  governed  fo  long,  was  to 
be  aflailed  on  every  fide.  And  its  exten- 
fivenefs,  its  nice  dependencies  and  connec- 
tions, its  regularity  itfelf,  which  feemed  to 
give  the  promife  of  a  lafting  duration,  were 
to  be  fatal  to  it. 

That  love  of  enjoyment  and  eafe,  which 
induced  the  pofTefTor  of  the  fief  to  confider 
his  military  fervice  as  a  burden,  made  him 
regret  the  civil   duties  to  which  he  was 

bound 
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bound  by  his  grant.  If  he  wifhed  to  be 
no  longer  a  foldier,  he  was  ftill  more  an- 
xious to  lay  afide  the  fatiguing  formalities, 
and  the  endlefs  embarraiiinents  of  a  judge. 
He  was  difpofed  neither  to  lead  his  vaflals 
to  the  field,  nor  to  fummon  them  to  his 
court.  A  length  of  time,  and  the  exer- 
tions of  property,  had  fo  confolidated  in 
his  mind  his  right  to  his  eftate,  that  he 
fancied  he  was  entitled  to  it,  without  any 
fervice  or  reftriction.  The  claims  of  fu-* 
periority  appeared  to  him  a  difgrace  ;  the 
obligations  of  vaffalage,  a  fervitude.  The 
fuperior,  whom  his  fathers  had  acknowled- 
ged as  a  benefactor,  he  regarded  as  an  in- 
vader and  a  tyrant. 

The  neceffary  abfence  of  the  nobles  from 
their  eftates,  while  engaged  in  war,  or  at 
the  court  of  their  Sovereign,  had  produced, 
in  the  earlieft  times,  the  expedient  of  elect- 
ing an  officer,  who,  on  fuch  occafions, 
might  prefide  in  their  territories.      This 

officer 
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officer  was  xhejhcriff ;  a  magiftrate  weak 
in  his  origin,  and  dependent  on  their 
power  for  his  exiftence.  In  ftrict  propriety, 
he  was  the  fubftitute  of  the  earl  ;  but,  after 
the  times  of  knight-fervice,  he  was  alfo  to 
act  for  the  baron  ;  becaufe  every  barony 
was  fituated  in  fome  county  or  earldom. 
His  jurifdic~tion  and  cognizance  were  thus 
over  extenhve  pofTeffions.  And,  to  fecure 
his  importance,  he  attended  to  the  law  as 
a  fcience,  introduced  diftin&ions  into  bufi- 
nefs,  and  loaded  it  with  forms. 

This  officer  was  not  to  be  always  at  the 
devotion,  and  in  the  appointment  of  the 
nobles.  The  Sovereign  perceived  the  ad- 
vantage to  be  derived  from  men,  who,  ap- 
plying to  affairs,  became  qualified  to  dis- 
charge them.  Availing  himfelf,  therefore, 
of  the  indolence,  the  neglect,  and  the  inca- 
pacity of  the  earls  and  barons,  he  was  gra- 
dually to  afiume  the  power  of  nominating 
the   fheriff.     His  intereft,   and   eftates   in 

particular 
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particular  counties,  and  his  fupereminent 
jurifdiclion  in  all,  were  titles  upon  which 
he  might  openly  interfere.  The  nobility, 
difgufted  with  bufmefs,  and  wanting  fore- 
fight,  did  not  act  with  concert.  The 
crown  became  pofleffed  of  an  inftrument, 
which  it  might  employ  to  their  prejudice. 
[S]. 

The  judicial  fuperiority  enjoyed,  over  an 
unlettered  nobility,  by  men  trained  to,  and 
practifed  in  jurifprudence,  was  immenfe. 
Their  powers,  of  confequence,  grew  to  be 
exorbitant.  They  fucceeded  to  the  juris- 
diction of  theearls  and  the  barons,  and  jud- 
ged in  almoft  every  cafe  which  could  hap- 
pen. The  court  of  the  county  could  not 
be  conftituted  without  them ;  and,  as 
the  rules  of  the  feudal  law  required  the 
nobles  to  pay  prefence  and  fuit  in  this 
court,  they  had  the  mortification  to  affift 

th$ 
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the  officer,   who  had   fwallowed  up  their 
greatnefs  *. 

Befide  his  judicial  importance,  the  fheriff 
had  fifcal  powers.  He  lifted  the  king's 
rents  in  his  counties,  managed  his  tranfac- 
tions  in  money,  attended  to  tallages  and 
taxes,  and  had  the  charge  of  the  feu- 
dal incidents  of  the  royal  tenants.  He 
was  alfo  to  pay  attention  to  the  army  and 
to  the  militia  f . 

In  the  tendency  of  the  feudal  fyftem  to 
perifh,  the  prince  found  an  incitement  to 
his  ambition.  The  advancement  of  the 
fheriff,  and  the  decline  of  the  ordinary  no- 
bility, paved  the .  way  for  the  definition 
of  regalities.  The  royal  arm  increafed  in 
G  flrength. 

*  Balfour,  Practtcs,  title,  «  Of  the  Shireffis.  Skene, 
de  verb,  fignif.  voc.  SchirefF. 

f  Spelman,  GJofT.  voc.  Vicecomes.  Madox,  Hift.  of 
the  Exchequer,  vol.  I-  P*  353*  v°l«  2«  P*  io3*  I04« 
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ftrength.  But  it  did  not  venture  to  ftrike 
one  deadly  blow  at  the  root  of  thofe  high 
prerogatives,  which  had  advanced  fo  ma- 
ny fubjects  into  princes.  Art,  as  well  as 
courage,  was  employed  to  overthrow  them. 
When  a  regality  was  to  fall  into  the  king's 
hand,  it  was  to  be  accounted  as  royalty, 
and  to  be  governed  by  the  king's  judges, 
while  it  continued  in  his  cuftody  *.  Steps 
more  important  were  to  follow.  Regali- 
ties which  came  to  the  fovereign,  were  to 
be  fully  and  uniformly  fubjec~ted  to  the 
royalty.  It  was  ena&ed,  that  no  regality 
mould  be  granted,  without  the  deliverance 
or  authority  of  parliament  "j" .  It  was  or- 
dained, that  no  lord  of  regality  mould  be 
able  to  interrupt  the  peace  of  the  nation, 
by  breaking  out  into  war ;  and  that,  in  fi- 
tuations  of  this  kind,  he  fhould  be  a  crimi- 
nal, and  obnoxious  to  the  laws  J. 


The 


*  Stat.  James  II.  pari.  1449,  cap.  2  j. 
•]•  Stat.  James  II.  pari.  1455,  cap.  43. 
%  Stat.  James  II.  pari.  1457,  cap.  72* 
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The  agitated  condition  of  the  great  vaf- 
fals,  communicated  a  fhock  to  all  inferior 
Orders*  A  fmall  innovation,  upon  a  fyftem 
where  the  fubordinations  are  long  and  re- 
gular, is  capable  of  producing  a  lafting  dis- 
order. Alterations,  violent  and  momen- 
tous, were  to  act  with  a  proportioned  effi- 
cacy. Every  part  of  the  vaft  machine  of 
feudality  was  to  be  moved  and  fhaken. 
Jurifdiction  interfered  with  jurifdiction. 
Judges  were  repledging  from  judges. 
Struggles  in  the  midft  of  confulion  were 
adding  to  it.  Connections  were  broken 
down  ;  and  enmities  were  engendered. 
Alienations  of  feudal  property,  and  the 
rigorous  exaction  of  the  perquifites  of  te-r 
nure,  communicated  their  proportion  of 
difquiet,  and  augmented  the  general  cala- 
mity. The  long  range  of  fuperiors  and 
vaffals,  was  filled  with  fufpicions,  and 
thrown  into  contention;  Their  rigkts, 
their  privileges,  and  their  properties,  feem- 
ed  all  to  be  at  hazard.  And,  amidft  their 
G  2  difguftsj 
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difgufts,  their  fears,  and  their  difaffec"tionf 
they  did  not  know  what  to  acquire,  or 
what  to  defend. 

A  moft  intimate  connexion  had  taken 
place  between  the  fovereign  and  the  fheriff. 
He  was  alfo  to  pofiefs,  at  all  times,  great 
authority  with  the  officers  of  the  crown, 
or  his  judges.  Yet,  the  part  they  were  to 
adt,  was  not  the  confequence  of  a  project 
which  had  been  framed  in  the  clofet,  and 
premeditated  with  anxiety.  For  the  king's 
court,  the  natural  fupport  of  his  greatnefsv 
was  itfelf  to  fuffer. 

The  Aula  Regis,  or  the  court  of  the  king, 
was  conftituted  upon  a  feudal  model.  The 
chancellor,  the  jufticier,  the  chamberlain, 
the  ienefchal,  the  conftable,  and  the  mare- 
fhal,  held  fair  poffeflions  from  him,,  as  te- 
nants in  capite,  and  were  bound  in  the 
ftricl:  ties  of  feudal  obligation.  In  matters 
of  ftate  they  were  his  prime  counfellors. 

In 
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In  affairs  of  the  people  they  were  judges. 
Placed  in  this  lingular  fituation,  the  con- 
vulfions  now  experienced  were  to  operate 
upon  them  with  violence.  As  barons, 
their  interefts  were  oppofite  to  thofe  of  the 
fovereign.  As  officers  of  the  crown,  they 
were  to  know  no  party  but  his.  As  jud- 
ges, they  were  bound  to  impartiality,  and 
to  be  without  paffions,  like  the  laws. 
The  prince  could  not  continue  to  them  his 
confidence,  without  danger ;  and  they 
could  maintain  no  favour  with  the  people, 
whofe  reafons  of  diftruft  were  ftill  more 
powerful. 

A  fituation  was  come,  when  it  was  diffi- 
cult for  them  to  adt  with  prudence,  and 
impoffible  with  honour.  The  emergency 
of  the  times  overcame  them.  The  King's 
court  fell  to  the  ground,  and  difcovered  its 
grandeur  in  its  ruins. 

G  3  But, 


192  Of  the  Public  Law^ 

But,  though  the  king  was  deprived  or' 
his  court,  it  was  not  proper  that  he  fhould 
want  officers,  with  whom  to  confult  and  to 
deliberate.  He  felected,  accordingly,  a 
body  of  men,  who  were  to  meet  in  his  pa- 
lace, and  in  whom  he  might  confide.  It 
was  not  a  qualification  of  fuch  men,  that 
they  were  connected  with  the  crown  in  a 
feudal  alliance.  The  mere  will  of  the  fo- 
vereign  was  fufficient  to  their  conftitution. 
His  commiffion  or  nomination  gave  them 
an  exiftence,  which  he  might  terminate  at 
his  pleafure.  The  board  of  Privy-council 
was  thus  founded.  Hence  the  diftindtion 
of  '  officers  of  the  crown,'  and  '  officers  of 
'  the  ftate  ;'  the  former  appellation  having 
a  refped:  to  the  members  of  the  Aula  Regis ; 
the  latter  to  the  courtiers  who  fucceeded 
them. 

The  board   of   privy  council,    however, 
which  was  to  arrive  at  great   eminence, 
and  to  be  loft  in  the  privy  council  of  Great- 
Britain, 
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Britain,  was  not  the  only  jurifdi&ion  which 
arofe  out  of  the  king's  court.  It  was  to 
give  a  beginning  to  all  the  higher  judica- 
tures of  the  nation.  And,  as  the  bent  and 
direction,  from  the  fpirit  of  feudality  to 
that  of  commerce,  had  taken  place,  the 
forms  they  were  to  aflume,  and  in  which 
they  were  to  fettle,  could  boaft  an  utility 
and  a  value,  which  they  might  never  have 
attained,  if  they  had  been  eftablifhed  all  at 
once,  and  by  one  ad,  on  the  plans  and  fug- 
geftions  of  civil  wifdom. 

Among  the  officers  of  the  Aula  Regis^ 
the  Chancellor  had  rifen  to  the  higheft  dig- 
nity. Thofe  general  concerns,  therefore, 
which  had  been  competent  to  the  king's 
court,  were  entrufted  to  him  in  conjunc- 
tion with  a  committee  of  perfons  appoint- 
ed by  the  fovereign  from  the  eftates  of  par- 
liament. This  jurifdi&ion  obtained  the 
name  of  '  the  feffion  •'  becaufe  it  was  to 
G4  fit 
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fit  in  particular  places  during    a  regular 
time,  at  three  periods  in  the  year  *. 

To  the  powers  and  forms  of  this  confti- 
tution,  improvements  were  communicated 
by  James  II.  f.  But  it  was  ftill  imperfect. 
The  fhortnefs  of  its  feffions  ferved  to  en- 
courage the  negligence  of  its  judges,  and 
gave  rife  to  a  multitude  of  inconveniencies 
diffracting  to  juftice,  and  prejudicial  to  the 
fubjeel:.  James  III.  accordingly,  paid  an 
attention  to  promote  the  utilities  of  this 
court  J.  And  James  IV.  was  to  appoint 
another  body  of  judges,  and  not  out  of  the 

eftates 

*  Stat.  James  I.  pari.  1425,  cap,  65. 

This  initiation  is  ai'cribed,  to  James  I.  ;  but>  I  am  apt 
to  think,  that  his  aft  on  the  fubjccl  to  which  I  have  juft  re- 
ferred, would  have  been  more  formal  and  explicit,  if  it 
had  been  meant  as  creative  of  '  the  feflion.'  This  court 
was  probably  of  an  older  aera,  and  it  might  be  the  inten- 
tion of  his  acl  to  give  a  regularity  to  its  meetings. 

•J-  Pari.  145?,  cap.  61.  62.  63. 

£  Pari.  1469,  cap.  27.  Pari.  14 75,  cap.  63, 
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eftates  of  parliament,  who  were  to  fit  con- 
tinually in  Edinburgh,  or  at  whatever  place 
might  be  agreeable  to  him.  They  had  all 
the  powers  6f  '  the  feffion,'  and  were  call- 
ed c  Lords  of  the  daily  council  *.?  But, 
adopting  a  model  ftill  more  complete, 
James  V.  inftituted  •  the  College  of  Juftice,' 
of  which  the  fenators  were  called  '  Lords 
■  of  Council  and  Seflion.'  The-  powers  of 
4  the  feffion'  and  thofe  of  '  the  daily  coun- 
'  cil,'  were  vefted  in  this  judicature.  It 
was  advanced  to  privileges  ftill  higher  and 
more  fplendid.  A  regularity  was  commu- 
nicated to  it ;  proper  feffions  and  modes  of 
procedure  were  invented  and  command- 
ed ;  and  time  made  it  to  grow  into  the 
condition  in  which  it  exhibits  itfelf  at  this 
hour  f. 

In  the  Aula  Regis,  the  officer  the  moft 
formidable  was  the  great  jufticier.     When 

it 

*  Pari.  1503.  cap.  58. 

I  Pari.  1537,  cap.  36 — 69.  Pari.  1540,  cap.  93. 
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it  fell,  he  was  to  lofe  an  immenfe  propor- 
tion of  his  jurifdiction.  All  civil  fuits  were 
gradually  to  go  away  from  him  [T]  ;  and 
he  was  to  judge  only  in  criminal  mat- 
ters. [U].  The  itinerant  juftices,  who  had 
been  fubordinate  to  him,  were  to  be  chan- 
.ged  into  eight  deputies,  who  were  to  act 
under  the  authority  of  the  fovereign  him- 
felf,  or  by  the  appointment  of  the  jufticier, 
or  juftice-general  *.  Two  deputies  being 
to  go  to  each  quarter  of  the  kingdom,  the 
whole  country  was  to  enjoy  the  advantage 
of  their  circuits,  Thefe  deputies  did  not 
continue  in  jurifdiction  any  longer  than 
till  the  year  fixteen  hundred  and  feventy- 
two  *f .  Five  Lords  of  Seffion  were  then 
conjoined  with  the  jufticier  or  juftice-gene- 
ral, and  with  the  juftice-clerk  ;  and  in  this 
form  the  juftice-court,  or  the  court  of  ju- 

fticiary, 

[T].  NOTE  XIX. 

QU].  NOTE  XX. 

*  Stat.  James  VI.  pari.  1587,  cap.  8i. 

-J-  Car,  II.  pari.  1672,  cap.  16. 
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fticiary,  continues  to  fubfuft,  though  with 
greater  order,  and  with  added  powers  *. 

The  chamberlain,  who  had  a&ed  in  the 
Aula  Regis  y  and  who  had  judged  in  all 
queftions  of  revenue,  was  to  be  included 
in  its  fall.  But  his  court,  after  fuffering 
many  alterations,  was  to  be  ftationary  in 
the  court  of  exchequer  as  now  eftablifhed  f. 
The  fenefchal  or  high  fteward  was  loft  as 
a  real  officer  ;  and  the  title  became  inhe- 
rent in,  and  peculiar  to  the  eldeft  fons  of 
the  Kings  of  Scotland  if.  And,  in  the  de- 
cay of  the  feudal  manners,  and  in  the  chan- 
ges of  the  military  difcipline,  the  offices 
of  the  high  conftable  and  the  marefchal 
growing  to  be  ufelefs  and  unneceflary,  funk 
into  hereditary   and  titular  honours,   and 

gave 

*  6.  Ann.  cap.  6.  10.  Ann.  cap.  33.  20.  George  II. 
cap.  43. 

t  Star.  James  V.  pari.  1540,  cap.  96.  Car.  II,  pari. 
1672,  cap.  16.  6.  Ann.  cap.  26. 

X  Craig,  Jus  Feudale,  lib.  1.  dieg.  12. 
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gave  diftin&ion  to  the  families  of  Errol 
and  Keith  *. 


Thefe  were  the  fortunes  of  the  Aula  Re* 
gis.  The  diforders  of  feudality,  circum- 
ftance,  and  the  experience  of  calamity, 
much  more  than  the  ambition  and  the  fchemes 
of  our  monarchs,  ferved  to  direct:,  to  rear 
up,  and  to  confirm  our  political  eftablifh- 
ments.  Yet  to  the  latter  they  are  perpe- 
tually afcribed.  It  is  eafy  to  talk  of  the 
great  power  and  the  deep  projects  of  prin- 
ces. It  is  more  difficult  to  mark  the  flow 
operation  of  events,  to  feparate  accident  and 
wifdom,  and  to  behold  fociety  and  man  in 
their  progrefs. 


CHAP- 


•  The  works  of  Sir  George  Mackenzie,  vol.  2.  p.  540* 


CHAPTER     V. 

The  National  Council.  The  mixed  Form  of 
Government.  The  Parliament  of  Scotland. 
The  three  EJlates  of  the  Realm.  Barons 
by  Tenure ,  by  Writ,  and  by  Patent.  Earls 
by  Tenure,  and  by  Creation.  The  Peerage 
ceafes  to  be  Territorial.  Tenants  in  Ca- 
pite  by  Knight -fer  vice.  The  Origin  of  the 
Knights  of  the  Shire.  The  Boroughs. 
Dijlinclions  in  the  Hi/lory  of  Towns.  Their 
Reprefentation.  Enumeration  of  the  Bran- 
ches of  the  Legiflature.  The  Lords  of 
the  Articles. 

TH  E  national  council  was  more  ho- 
nourable than  all  other  courts,  and 
tranfcendant  in  its  jurifdiction.  No  caufes, 
no  perfons,  could  confine  it  within  bounds. 
The  legiflative  authority  of  the  ftate  was 
lodged  in  it  by  the  conftitution.     It  was 

compofed 
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compofed  of  the  King,  the  nobles,  and  the 
people,  who  acted  as  eontrouls  to  one  ano- 
ther. The  attention  they  applied  to  their 
peculiar  rights  communicated  a  harmony 
to  the  whole  fyftem.  Political  liberty  was 
the  remit  of  its  action.  [X], 

This  beautiful  ftructure  was  firft  thought 
of  in  the  woods  *.  Among  the  antient 
Germans,  fays  Tacitus,  the  king  has  no 
abfolute  or  unlimited  dominion  ;  the  nobles 
having  a  direction  in  matters  of  fmaller 
import ;  and  thofe  of  a  general  concern  be- 
ing the  care  of  the  people  f.  By  the  na- 
tural liberty  of  the  barbarians,  and  the 
feudal  inftitutions,  which  grew  out  of  their 
antient  manners  and  their  new  fituation  iri 
their  fettlements,  the  mixed  form  of  go- 
vernment was  engendered.  Antiquity  had 
not  known  this  polity.  Its  poife  and  ba- 
lance 

[X]  NOTE  XXI. 

*  Montefquieu,  lib.  xi.  cb.  6*.    Hiftorical  dhtertatien 
concerning  the  antiquity  of  the  Englifh  constitution/ 
•\  Tacit,  de  Moribus  Gerraanorum.* 
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lance  of  powers  were  a  fecret  till  modern 
times  ;  and  it  feemed  to  unite  all  the  advan- 
tages of  all  the  other  modes  of  adminiftra- 
tion.  It  pofTefled  the  expedition  of  mo- 
narchies ;  for  the  prince  was  to  execute. 
It  pofTefled  the  freedom  of  democracies  ; 
for  the  people  were  a  branch  of  the  legifla- 
ture.  It  pofTefled  the  firmnefs  and  vigour 
of  the  ariftocratical  forms  ;  for  the  privi- 
leges and  influence  of  the  nobles  guarded 
againft  popular  caprice  and  tumult.  It  was 
valuable  in  its  feparate  capacities.  It  was 
more  illuftrious  in  their  union.  Its  confti- 
tuent  parts,  conjoining  into  a  body,  were 
to  make  laws,  and  to  fecure,  eftablifh,  and 
maintain  the  tranquillity  of  the  individual, 
and  the  grandeur  of  the  nation. 

This  civil  conftitution  prevailed  in  Scot- 
land, as  well  as  in  the  other  nations  of 
Europe.  In  all  of  them,  however,  it  was 
diftinguifhed  by  peculiarities.  The  great 
lines  of  refemblance  were  to  remain  ;  but 

circumftance* 
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circumftances  of  difcrimination  difcovered 
themfelves  in  each,  diverfifying  the  afpect 
of  its  government,  and  giving  a  variety  to 
its  progreffion. 

The  Scottifh  Sovereign  came  to  parlia- 
ment to  prefide  there,  and  to  a£t  with  the 
three  eftates  of  the  realm.  The  fpiritual 
lords  constituted"  the  fifft  eftate  ;  the  tem- 
poral lords,  and  the  tenants  in  capite  were 
the  fecond  ;  and  the  third  confifted  of  the 
commons. 

In  the  times  of  feudality,  privileges  were 
to  follow  the  pofleffion  of  property.  It 
Was  as  holders  of  baronies,  as  well  as 
heads  of  the  church,  that  the  bifhops  were 
bound  to  attend  in  parliaments.  It  was  as 
holders  of  baronies  that  the  temporal  lords 
aiTembled  there.  It  was  as  holders  of  fees 
from  the  crown,  that  the  tenants  in  capite 
made  their  appearance  in  them  *. 

Alterations, 

*  Hody,  hiftory  of  councils  and  convocations,  p.  126. 

Spelman, 
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Alterations,    in  the  ftate    and  ideas  of 

Feudal  property,  were,   of  confequerice,  to 

create  alterations  in  the  condition  of  thefe 

H  aflemblies. 

Spelman,  voc,  Parlamentum.    Selden,  Titles  of  honour, 
part  ii.  ch.  v. 

I  know  that  the  barony,  and  the  ejiate  in  capite  were  not 
originally  the  grounds  of  admiflion  to  general  councils. 
For  general  councils  were  known  in  the  woods  of  Ger- 
many. It  was  in  the  courfe  of  time,  and  in  the  progre'fs 
of  fiefs,  that  they  were  to  charadterife  thofe  clafles  of 
men  who  had  poffefled  this  privilege.  At  firft  they  were 
defcriptive  of  a  character;  and  afterwards  they  came  to 
be  neceflary  and  conftittient  parts  of  it. 

With  regard  to  the  clergy,  they,  every  where  in  Europe, 
fucceeded  to  the  rights  of  the  priefts  of  the  conquering  tribes; 
and  one  of  thefe,  as  we  learn  from  Tacitus,  was  an  atten- 
dance in  national  aflemblies.  It  was,  therefore,  as  mini- 
fters  of  religion,  that  they  firft  voted  in  parliaments.  It 
was  after  the  times  of  the  perpetuity  of  the  fief  that  they 
appeared  as  barons.  But  what  is  remarkable,  the  bifliopa 
were  to  fit  in  the  double  capacity  of  biJJyops  and  barons  j 
and  the  abbots,  who,  of  old,  had  voted  ?c$>Juch,  were  to  fit 
by  the  fole  title  of  thtir  tenures,  that  is,  as  barons.  Thofe 
abbots  who  were  not  tenants  in  capite,  did  not  fit  in  parlia- 
ment.' 
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aflemblies.  In  the  decline  of  the  feudal 
fyftem,  the  diforder  which  enervated  and 
deftroyed  the  military  arrangements  and 
the  civil  fubordinations,  was  to  operate 
with  force  on  the  high  court  of  parliament. 
All  the  duties  and  bufinefs  connected  with 
property,  were  confidered  as  a  burden  and 
a  difgrace  to  it.  At  firft  regarded  as  ho- 
nours, they  had  grown  into  oppreffions. 
Men  wifhed  to  hold  their  eftates  with  an 
entire  freedom,  and  in  an  exemption  from 
every  care.  The  command  from  the  fu- 
perior,  which  required  his  vaflals  to  march 
to  the  field,  was  a  humiliation  to  their 
pride.  The  acts  of  civil  juftice  encroach- 
ed upon  their  love  of  indolence  and  plea- 
fure.  A  fafhion  prevailed  to  difunite  all 
privileges  from  territory. 

In  this  fituation  the  nobles  were  to  fuf- 
fer.      The  power  they  had   exereifed  in 
their  counties  and  baronies,  had  been  com- 
municated to  the  iheriiFs  and  King's  jud- 
ges.. 
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ges.  Thejurifdiction  they  exerted  in  par- 
liament, in  confequence  of  their  poffef- 
fions  and  tenures,  was  alfo  invaded.  For 
the  caufes  which  were  efficacious  in  the  one 
cafe,  were  to  operate  in  the  other.  A  cold- 
nefs  in  performing  their  parliamentary  con- 
cerns, was  to  retard  the  deliberations  and 
the  bufinefs  of  the  national  councils. 
They  were  often  to  abfent  themfelves 
from  the  regular  meetings  of  parliament. 
This  neglecl:  was  to  be  punifhed  by 
fines  *  ;  and  princes  in  difguft  were  fre- 
quently to  with-hold  all  notification  to 
them  of  its  extraordinary  conventions. 
The  fame  confufions,  which  had  difturbed 
inferior  jurifdictions,  were  to  disfigure  the 
high  court  of  parliament.  A  fimilar  re- 
medy was  to  be  applied  to  them  ;  and  a 
frefh  wound- was  to  enfeeble  and  to  crufh 
the  ufages  and  the  fpirit  of  feudality. 

H2  It 

*  Prynne,  Parliamentary  Writs,  part  iv.  p.  578.  58$?. 

5*9- 
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It  appeared  that  privileges  and  office* 
had  a  more  natural  connection  with  the 
perfons  and  blood  of  the  holders,  than 
with  their  eftates  and  tenures.  The  ba- 
ro?is,  indeed,  by  tenure,  could  not  be  abo- 
lifhed  and  fet  afide  as  an  order  of  men. 
But  the  Sovereign,  that  he  might  provide 
for  the  execution  of  affairs,  and  to  fupport 
his  own  greatnefs,  was  to  call  to  parlia- 
ment many  nobles,  by  particular  mandates ; 
and  to  require,  in  this  form,  the  attendance 
of  other  tenants  in  chief,  whofe  abilities 
deferved  the  diftindtkm.  The  right  of  fit-* 
ting  by  tenure  was  gradually  to  be  forgot ; 
and  barons  by  ivrit  had  thus  a  beginning. 
When  a  writ,  however,  called  to  the  great 
council  a  perfon  who  was  not  a  baron  by 
tenure,  the  nobility  was  not  conferred,  un- 
lefs  he  was  actually  to  afTirt  as  a  Peer.  A 
method  of  creation  into  the  peerage,  more 
compleatanddecifive,  was,  of  confequencer 
to  follow  this  invention.  Letters-patent 
were  thought  of,  and  conveyed  a  peerage 

to 
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to  the  heirs  of  the  receiver,  though  he  was 
never  to  take  his  feat  *. 

The  dignity  of  the  earl,  like  that  of  the 
baron,  was  alfo  to  undergo  alterations. 
It  was  to  be  difunited  altogether  from  land 
and  office.  It  efcaped  out  of  the  fyftem 
of  fiefs  ;  and,  yielding  to  the  more  culti- 
vated maxims  of  refining  times,  became 
titular  and  patrimonial, 

Thus,  the  peerage  was  to  advance  from 
being  territorial  to  be  peribnal.  It  was 
feparated  from  tenure  and  land,  from  mi- 
litary fervice,  and  feudal  juriididtion.  It 
was  confined  to  its  proper  and  peculiar  pur- 
pofes,  and  acquired  that  {lability,  without 
which  no  inftitution  can  approach  to  per- 
fection. The  union  of  diftincf.  employ- 
ments, in  one  clafs  of  men,  which  is  una- 
H  3  voidable 

*  Whitelocke,  Notes  upon  the  king's  writ  for  choofing 
members  of  parliament,  ch.  32.  41.  S.'lden,  Tit.  hon. 
part  ii,  ch.  v.  Blackftone,  Commentaries,  book  i. 
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voidable  in  rude  times,  was  infringed.  Di- 
vifions  were  made  in  bufmefs  and  affairs. 
And  fpciety  was  to  aflume  that  fimplicity 
which  is  the  refult  of  intelligence. 

Thefe  changes,  like  *hofe  in  the  inferior 
courts,  were  of  the  higheft  importance  ; 
and,  while  they  added  to  the  influence  of 
the  fovereign,  they  were  alfo  to  promote 
the  liberty  of  the  fubjedt,  and  the  great- 
nefs  of  theftate.  [Y], 

But,  while  the  condition  of  the  nobility 
underwent  variations,  the  ftate  of  the  te- 
nants in  capite  could  not  butfubmit  to  inno- 
vation. Thefe  tenants  might  poffefs  any 
number  of  fees  whatever;  and  all  of  them, 
down  to  the  pofleiTor  of  a  Jingle  fee,  might 
advance  in  perfon  to  the  parliament.  But 
this  diftinction  did  not  extend  to  the  proprie- 
tors of  the fraclions  of  the  royal  fee.  [Z], 

There 

[Y>  NOTE  XXII. 
[Z].  NOTE  XXIII. 
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There  was  thus  an  order  of  men  be- 
tween the  nobles  and  the  people,  whole 
privileges,  eftates,  and  number,  rendered 
them  refpe&able  and  powerful.  From  their 
inferiority  to  the  nobles,  and  in  confe- 
quence  of  the  advantage  they  yet  poflefted, 
in  common  with  them,  of  attending  in  the 
great  councils  of  the  nation,  they  obtained 
the  appellation  of  the  lejfer  barons.  [A  A], 

The  tenants  in  capite,  or  the  lejfer  barons , 
felt  ftrongly  the  inconveniencies  of  tenure  ; 
and  they  wifhed,  not  lefs  anxioufly  than 
the  greater  barons,  to  poflefs  their  eftates 
without  reftriction  or  fervice.  Befide  the 
indolence,  the  vanity,  and  the  paflions 
which  influenced  them  in  common  with 
thefe,  they  were  oppreffed  in  the  growing 
luxuries  of  fociety.  The  fees  or  eftates 
they  enjoyed,  did  not  correfpond  with  the 
dignity  of  their  rank  as  legiflators.  And,  a- 
II  4  midft 

[A  A].  NOTE  XXIV. 
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midft  all  the  duties  to  which  they  were 
bound,  they  were  to  account  their  atten- 
dance in  parliament  the  moft  burdenfome. 

In  the  mean  while,  they  were  increafing 
in  numbers.  Coheirfhip  and  partitions  di- 
vided large  eftates  into  fmall  ones.  The 
fovereign,  from  a  principle  of  policy,  as 
well  as  from  motives  of  favour,  was  to  ad- 
mit the  alienations  of  territories.  Baronies, 
and  honours,  and  lordfhips,  were  to  be 
broken  down,  and  to  go  in  parcels  to  a 
train  of  proprietors. 

Improvements  are  flow,  and  take  not  ef- 
fect till  the  evils  they  fupprefs  are  infupr 
portable.  The  difgufts  of  a  duty,  which 
was  expenfive  beyond  the  meafure  of  their 
wealth,  the  difficulties  attending  the  con- 
vention of  men  averfe  from  bufmefs,  and 
unacquainted  with  it,  and  the  tumult  and 
diftra&ion  infeparable  from  a  motley  mul- 
titude,  did  not  immediately  produce  any 

ftatu,te 
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ftatute  to  adjuft  the  condition  of  the  tenants 
in  capite  ;  and,  with  a  due  confideration  of 
their  rights,  to  with-hold  them  from  ad- 
vancing in  perfon  to  the  parliament. 
They  continued  to  aflemble  with  more  or 
lefs  punctuality,  till  the  reign  of  James  I." 
This  illuftrious  Prince,  whofe  views  were 
deep  and  liberal,  iffued  an  ordinance,  which 
permitted  them  to  withdraw  their  perfonal 
attendance  in  parliament,  and  authorifed 
them  to  appear  there  by  a  reprefentation. 
Every  county  was  to  fend  two  or  more  com- 
mifTioners,  in  proportion  to  its  extent.  And 
fu.ch  was  the  origin  of  the  knights  of  the 
floire,  or  of  the  reprefentatives  of  the  te-r 
Hants  in  capite.  [BB,] 

I  am  now  to  fpeak  of  the  burgeffes  \  and 
it  will  furprife  many  readers,  when  I  af- 
firm, that  they  were  the  true  and  the  an- 
tient  commons  of  the  kingdom.     It  has  been 

ulual, 

fBB].  NOTE  XXV, 
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ufual,  indeed,  to  reprefent  the  boroughs'  as 
in  a  ftate  of  uniform  and  entire  wretched- 
nefs  and  mifery,  from  the  earlieft  times  till 
the  cftablimment  of  communities  and  cor- 
porations in  the  twelfth  and  thirteenth  cen- 
turies. But,  though  no  conclufion  in  the 
hiftory  of  the  European  kingdoms  has  been 
infifted  upon  with  greater  vehemence,  there 
is  none  which  is  more  untenable. 

The  feudal  inftitutions  were  founded  in 
freedom,  and  had  freedom  for  their  objed:. 
The  connections  of  fuperior  and  vafTal  in 
their  origin,  and  during  a  long  period  of 
time,  were  tender  and  affectionate.  They 
acknowledged  the  fame  interefts,  and  were 
animated  by  the  fame  paffions.  Their  cor- 
diality was  extreme  ;  and  the  incidents  of 
tenure,  forming  a  train  of  mutual  offices 
and  reciprocal  attentions,  foftered  and  pro- 
longed their  intercourfef 


In 


And  the  Gonjiitution  of  Scotland.       123 

In  this  condition  of  affairs,  the  indivi- 
dual and  the  fubje£t  were  fortunate  and 
happy.  The  vaflals  of  a  fuperior  constitu- 
ted his  flrength  and  importance.  They 
added  to  his  magnificence  in  the  feafons  o£ 
peace.  They  were  his  power  in  the  fea- 
fons of  hoftility.  And  he  fecured  and 
maintained  their  attachment  by  kindneffes 
and  liberality. 

But,  when  the  cuftoms,  and  ufages,  and 
fituation  which  had  given  exiftence  to  the 
feudal  inftitutions,  were  decayed  and  alter- 
ed, the  inftitutions  themfelves  were  aflail- 
ed  with  violence.  Selfiihnefs  and  commer- 
cial ideas  eould  not  accord  with  the  gene- 
rous principles  of  the  Gothic  and  the  Cel- 
tic manners.  In  a  fituation  which  was 
not  fitted  for  the  feudal  affociation,  it  was 
to  be  agitated  in  an  unhappy  direction. 
The  fpirit  of  cordiality  which  bound  toge- 
ther the  greater  and  the  lower  ranks  of 
men,   died  away.      The    fuperior  was  to 

.  confider 
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confider  the  pofTeflions  of  the  vafial  as  de- 
predations from  his  domain.  The  vafTal 
was  to  be  difgufted  with  the  pride  and  the 
claims  of  the  fuperior.  The  incidents 
of  tenure,  which  had  promoted  happinefs 
and  friendfhip,  were  to  become  fources  of 
grievance  and  oppreflion.  A  general  dif-^ 
fatisfadtion  pervaded  all  the  orders  of  the 
ftate  ;  and  fociety,  which  before  had  been 
tranquil  and  fecure,  was  now  deformed  with 
frauds,  fufpicions,  and  cruelty  *. 

In  this  melancholy  condition  of  manners, 
the  inhabitants  of  the  towns  and  boroughs 
were  to  languifh  under  oppreflion.  The 
fovereign  and  the  nobles,  with  whom  they 
were  connected  in  a  feudal  dependence, 
treated  them  with  a  deftructive  rigour. 
Tallages,  in  a  variety  of  forms,  were  im- 

pofed 

*  This  diftin&ion  in  the  hiftory  of  the  feudal  affocia- 
tion  I  have  treated  at  large,  in  another  work.  See  A 
View  of  fociety  in  Europe  in  its  progrefs  from  rudenefs 
to  refinement,  book  ii. 
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pofed  upon  them.  The  privileges  they  had 
poflefled  were  ufurped  in  a  great  meafure, 
and  infolently  held  out  to  them  as  objects 
which  they  might  purchafe.  Fines  and 
compenfations  were  extorted  for  any  new 
rights  and  advantages  that  attracted  their 
attention.  Methods  of  vexation,  and  claims 
of  tribute  or  impoft,  were  multiplied.  Their 
liberty  and  happinefs  were  converted  into 
abjectnefs  and  dependency.  [C  C], 

The  fpirit  of  refinement  and  commerce 
which,  by  corrupting  the  purity  of  the  an- 
tient  manners,  had  produced  this  flate  of 
wretchednefs,  was  to  compenfate  for  it. 
The  boroughs  and  towns  which  it  had  re- 
duced to  be  low  and  abject,  were  to  be  lift- 
ed by  it  to  greatnefs.  They  fignalized 
themfelves  by  their  manufactures  and  trade. 
They  increafed  in  riches.  Princes  perceived 
all  the  advantages  to  be  derived  from  in- 

duftry? 

re  CJ.  NOTE  XXVf, 
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duftry,  and  encouraged  it.  Cities  obtain- 
ed their  infranchifement  from  favour,  or 
with  money.  Charters  of  corporation  and 
community  became  frequent.  The  indo- 
lent grandeur  of  the  feudal  times  gave  way 
to  the  fermentation  and  activity  of  bufinefs. 
Commerce  opened  its  fources  of  wealth,-  J 
and  the  towns  were  exalted  to  their  ftate  of 
greatefl  fplendour. 

Thefe  distinctions  characterife  the  hiftory 
of  towns,  and  may  be  employed  to  con- 
tradict the  ftrong  affirmations  of  the  wri- 
ters for  prerogative.  While  it  is  concei- 
ved that  the  towns  were  in  flavery  from 
their  origin  till  the  age  of  charters  of  com- 
munity, it  is  inferred,  that  they  could  not 
be  reprefented  till  this  period.  On  the 
foundation  of  a  fuppofition  which,  inftead 
of  being  fupported  by-  hiftory,  is  contra- 
dicted by  it,  a  fanciful  arid  confident  con- 
cluficn  has  been  made.  It  was  the  break- 
ing down  of  the  feudal  fyftem  by  the  grow- 
ing 
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ing  influence  of  property  and  commercial 
ideas,  that  fubjedted  the  towns  to  oppreflions. 
But,  long  before  thefe  opprefhons  were  ex- 
ercifed,  they  had  enjoyed  the  full  freedom 
of  the  fyftem.  [D  D]. 

In  the  firft  period  of  the  hiftory  of  towns, 
they  were  reprefented  in  parliament,  and 
were  proud  of  this  privilege.  In  the  fe- 
cond  period  of  their  hiftory,  they  continu- 
ed to  be  entitled  to  this  greatnefs ;  but,  in 
fome  inftances,  finding  it  to  be  burdenfome, 
neglected  or  renounced  it.  In  the  third  or 
laft  period  of  their  hiftory,  it  was  to  be  a- 
fcertained  with  precifion,  and  courted  with 
anxiety. 

Thus,  the  fpirit  of  fiefs  points  to,   and 
illuftrates  the  propriety  and  the  antiquity 
of  the  reprefentation  of  the  towns.     But, 
while  it  fuits  the  train  of  thinking  employ- 
ed 

[DD].  NOTE  XXVII. 
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ed  in  thefe  papers  to  give  a  peculiar  force 
to  this  reafoning,  it  may  be  proper  to  con-* 
firm  it  by  other  arguments  and  facts ;  and 
this  bufinefs  will  be  the  fubject  of  a  parti- 
cular article  or  illuftration.  It  will  appear 
that  hiftory  offers  its  teftimony  to  the  fame 
purpofe ;  and  that  the  laws  of  our  nation 
have  included  the  boroughs  in  their  de- 
fcription  of  the  conftituent  parts  of  our  par- 
liament. Thefe  evidences  have  feparately 
a  weight  that  is  refpectable  and  powerful. 
When  taken  in  connection,  and  put  toge- 
ther, they  are  not  to  be  refilled.  They 
mark  out  and  peculiarize  the  burgejjhs  as 
the  true  and  the  antient  commons  of  the 
kingdom.  [E  E], 

From  this  detail,  it  is  to  be  concluded, 
that  the  national  council  or  the  parliament 
was  to  confiil,  in  very  antient  times,  of  the 
fovereign,  the  nobles,  the  tenants  in  capite^ 

or 

£EE],  NOTE   XXVIII- 
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or  the  lefTer  barons,  and  the  burgeiTes  ; 
and  that,  from  the  age  of  James  I.  it  was 
compofed  of  the  Sovereign,  the  nobles,  the 
knights  of  the  mire,  and  the  burgefTes. 

In  this  laft  condition,  the  commons  were 
in  their  higheft  rank  of  political  greatnefs. 
And  the  increafing  wealth  which  was  to  flow 
to  the  people  from  the  commerce  of  land, 
and  the  advantages  of  trade,  could  not  but 
add  to  their  importance.  The  wants  of 
the  Sovereign  and  of  government  multi- 
plying with  riches  and  luxury,  ferved,  at 
the  fame  time,  to  augment  the  attention 
which  was  paid  to  them.  They  were  con- 
fequential  from  their  natural,  their  inhe- 
rent, and  their  acquired  privileges ;  and  they 
were  courted  for  the  fupplies  they  could 
furnifh. 

Till  the  Union  of  the  two  Kingdoms,  the 

commons  of  Scotland  continued  to  meet  in 

the  fame  houfc  with  the  fovereign  and  the 

I  nobility. 
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nobility.  They  never  affembled  by  them- 
felves  ;  and  it  is  perhaps  to  the  want  of 
this  diftinction  which  they  might  neglect 
from  pride  or  pertinacity,  and  to  the  more 
limited  commerce  of  their  nation,  that, 
though,  they  were  confiderable  and  emi- 
nent, they  never  attained  that  elevation 
and  grandeur  which  have  diftinguifhed  and 
immortalized  the  commons  of  England. 

In  connection  with  our  parliaments,  there 
grew  up  '  the  Lords  of  the  Articles  \  an 
inftitution  which  has  exercifed  the  preju- 
dices, rather  than  the  candour  of  our  hi- 
ftorians.  This  council  does  not  go  back  to 
an  earlier  age  than  that  of  David  II.  It 
was  a  committee  of  the  three  eflates,  and 
prepared  matters  for  the  difcuffion  and  re- 
mark of  the  parliament.  No  motive  of 
adding  to  the  royal  authority  had  contri- 
buted to  its  rife.  For  each  eftate  was  inte- 
refted  in  the  election  of  its  own  reprefen- 
tatives  in  this  council.  The  public  emolu- 
ment, 
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merit,  and  the  difpatch  of  bufinefs,  were  its 
real  and  produ&ive  caufes.  It  continued, 
accordingly,  to  confult  the  national  liber- 
ties and  honour,  till  a  late  aera  in  our  hi- 
ftory.  It  was  not  till  the  tyrannical  and 
infolent  domination  of  Charles  I.  that  the 
freedom  of  its  election  by  the  eftates  was  in- 
vaded. It  was  not  till  this  period  that  its 
original  purity  was  tainted  ;  and  that  it 
condefcended  to  be  a  treacherous  inftru- 
ment  to  circumvent  the  conftitution,  and  to 
betray  and  to  opprefs  the  people. 

In  this  melancholy  and  difgraceful  con- 
dition, the  Lords  of  the  articles  were  not, 
and  could  not  be  permitted  to  exift  long. 
The  convention  of  eftates  declared  them  at 
the  Revolution  to  be  a  grievance;  and  King 
"William  abolifhed  for  ever  their  powers  and 
authority  *.  [F  F]. 

I  2  CHAP- 

*  A&s  of  the  meeting  of  the  eftates,  an.  1680,  cap.  if. 
A£s  of  K.  Will,  and  Mary,  an.  1690,  cap.  3. 
LF  FJ.  NOTE  XXIX. 


CHAPTER     VI, 


The  Union  of  the  Crowns  of  England  and 
Scotland.  Its  Political  Confequences.  The 
Decline  of  Liberty  in  the  Scottifh  Conftitu- 
tion.  The  Spirit  of  Government  till  the 
Revolution.  The  Advantages  of  the  Re- 
volution. The  Union  of  the  tvuo  King-? 
doms.  The  Britifh  Conflitution.  The 
Heritable  yurifdiclions .  The  Abolition 
of  Fiefs. 

"\TC  THILE  the  feudal  inftitutions  were 
*  ▼  haftening  to  extinction,  the  Scot- 
tifh Princes  were  advanced  to  the  throne  of 
England,  and  the  two  crowns  were  united. 
But,  amidft  the  general  and  important  ad- 
vantages produced  by  this  coalition,  there 
was  a  neceflary  mixture  of  misfortune. 
The  joy  of  the  Scots  in  giving  a   King  to 

England, 
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England,  was  reprefled  by  the  change  of 
the  feat  of  governments  The  bond  which 
had  connected  all  the  orders  of  men  was 
not  deftroyed,  but  it  was  no  longer  palpa- 
ble to  vulgar  apprehenfion.  It  feemed  that 
the  Sovereign  had  confined  himfelf  to  ano- 
ther land  ;  and  that  the  nobility  had  fol- 
lowed him  to  court  preferment,  and  to  dif- 
play  their  confequence.  The  people,  unen- 
couraged  by  the  fplendours  of  a  court,  and 
unaftifted  by  the  expences  of  the  nobles, 
were  funk  in  languor  and  in  fadnefs. 

By  the  Union  of  the  two  Crowns,  the  So- 
vereign acquired  accemons  of  grandeur^ 
and  fources  of  influence,  which  enabled 
j  him  to  overturn  arid  to  deface  that  beauti- 
ful fabric  of  polity  which  had  hitherto  pre- 
vailed in  Scotland.  The  poife  of  the  con- 
ftitution was,  in  a  great  meahire,  deftroyed 
in  confequence  of  the  added  wealth  and 
greatnefs  of  the  Prince.  The  nobility  were 
not  able  to  maintain  their  dignity  and  inde- 
I  3  pendence. 
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pendence.  They  could  not  oppofe  the 
crown  with  any  profped  of  maintaining  it 
within  its  proper  boundaries.  The  power 
and  favour  of  the  Sovereign  were  to  hold 
out  to  them  every  thing  they  could  wifh 
or  defire.  The  fyftem  of  fiefs  was  languish- 
ing under  an  incurable  diftemper.  The 
people  were  without  fpirit. 

New  and  great  objects  of  care  employed 
James  VI.  He  was  abfent  from  Scotland. 
He  had  a  natural  indolence  and  indecifion. 
A  remarkable  neglect  of  its  affairs  was,  ac- 
cordingly, to  chara&erife  his  reign,  from 
the  period  that  he  mounted  the  Englifh 
throne.  His  immediate  fucceffors  were 
more  ignorant  of  its  ftate  and  concerns, 
and  more  averfe  from  conferring  upon  it 
any  lading  emolument  or  utility. 

Charles  I.  who  had  piety  without  poli- 
tical fincerity,  an  affectation  of  juftice, 
with  a  contempt  of  the  inherent  rights  of 

humanity, 
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humanity,  and  an  ambition  which  could 
not  be  pleafed,  but  by  overturning  the 
freedom  of  our  government,  was  to  pro- 
duce and  to  fofter  the  calamities  of  civil 
war.  But  the  tranfaclions  of  his  reign, 
while  they  polluted  fociety  with  blood, 
were  to  illuftrate  the  principles  of  liberty. 
When  the  man  in  the  malk  {truck  the  fa- 
tal blow,  and  held  out  to  an  aftonifhed  Na- 
tion the  head  of  their  Prince,  it  is  difficult 
to  fay,  whether  the  greatnefs  of  the  event 
was  more  terrible,  or  more  ^inftrudtive. 
While  their  {training  conceptions  took  in 
the  idea  of  their  own  importance,  they 
were  to  know  the  condition  and  the  bufi- 
nefs  of  a  King.  The  tide,  which,  for  ibme 
time,  had  run  towards  defpotifm,  found  a 
bank  to  flop  its  progrefs.  The  haughti- 
nefs  of  the  prerogative  was  humbled  before 
the  majefty  of  the  people. 

Charles  II.  was  not  fumciently  mftru&ed, 

by  the  fufferings  and  the  fate  of  his  prede- 

I  4  ceflbr. 
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cefibr.  His  own  misfortunes,  and  thofe  of 
his  family,  had  funk  deeply  into  his  heart, 
and  gave  encouragement  to  the  tyranny  of 
his  nature.  A  principle  of  revenge  min- 
gled itfelf  with  the  prejudices  of  his  educa- 
tion ;  and,  during  his  whole  reign,  he  is- 
to  be  regarded  as  an  enemy  to  the  nation 
which  he  governed.  Scotland  was  to  feel 
every  thing  that  ismoftunjuft  and  humilia- 
ting. The  ufe  and  dignity  of  parliaments 
were  defpifed  and  fuperfeded.  They  loft 
their  independence.  The  Lords  of  the  ar- 
ticles were  the  prcftitutes  of  the  court. 
A  commimoner  and  council  were  to  exer- 
cife  the  authority  of  government,  and  to 
infult  and  terrify  the  people.  The  fources 
of  public  law  were  corrupted.  The  fena- 
tors  of  the  college  of  juftice  were  the  flat- 
terers, and  the  creatures  of  the  miniftry  ; 
and,  acting  in  the  double  capacity  of  jud- 
ges and  jury,  the  property  of  the  nation 
was  at  their  difpofal  *. 

But, 
*  Afts  of  th«  eftates  of  Scotland,  an.  1689,  cap.  13. 
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But>  while  the  fpirit  and  forms  of  the  an- 
tient  government  were  invaded,  and  while 
the  civil  rights  of  the  people  were  objects 
of  mockery,  the  freedom  of  religious  prin- 
ciple was  alfo  attacked.  The  mod  retired 
and  private  fentiments  of  men  were  to  fuf- 
fer  violation.  Every  art  was  employed  to 
divide  the  proteftartt  intereft,  and  to  give, 
countenance  and  encouragement  to  popery. 
A  tyranny,  extenfive  as  well  as  cruel,  was 
about  to  ftrike  deeply  its  roots  into  the 
foil,  to  lift  up  its  head,  and  to  threaten  de- 
fiance. 

The  obftinate  bigotry  of  James  VII.  a- 
wakened  and  rouzed  into  action  the  indig- 
nation and  the  valour  of  his  fubje&s.  The 
Prince  of  Orange  opened  his  mind  to  am- 
bition. A  deep  fenfe  of  civil  and  religious 
liberty,  of  which  the  value  had  been  fully 
unfolded  amidft  fcenes  of  rigour  and  inju- 
ftice,  pervaded  every  order  of  the   ftate. 

The 
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The  Revolution  gave  a  beginning  to  a  hap- 
pier train  of  events. 

By  \  the  claim  of  right,'  and  '  the  offer  of 
•  their  crown  to  King  William  and  Queen 
'  Mary,'  the  people  of  Scotland  were  to  re- 
cover their  conftitution.  The  independen- 
cy of  parliament  was  reftored ;  the  integri- 
ty of  juftice  was  refpected  ;  the  freedom  of 
the  reformed  religion  was  fupported.  Men 
finding  a  fecurity  and  protection  in  their 
perfons,  their  eftates,  and  their  opinions, 
advanced  in  refinement  and  civility.  They 
were  forward  to  cultivate  the  arts,  to  ex- 
tend their  commerce,  and  to  enjoy  the  hap- 
pinefs  of  their  condition  f. 

But  the  Revolution,  with  all  its  advantages, 
was  not  calculated  to  fecure  a  permanent 
profperity  to  Scotland,     The  immenfe  ad- 
dition 

*  Aftsofthe  eftates  of  Scotland,  an.  1689,  cap.   13. 
and  18. 
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dition  of  power,  which  had  been  given  to 
the  Sovereign  by  the  Union  of  the  two 
Crowns,  rendered  him  fuperior  both. to  the 
nobles  and  the  people.  It  communicated 
an  influence,  which  might  be  employed 
emcacioufly  for  the  purpofes  of  oppreflion. 
For  it  was  to  be  met  and  encountered  with 
no  proper  check  or  controul.  The  nation 
muft  have  yielded  entirely  to  the  royal 
prerogative,  or  have  rifen  in  arms  to  vin- 
dicate its  independence.  If  it  ftooped  to  a 
tyrant,  it  was  to  fuffer  every  thing  that  is 
moft  abject  ;  and,  if  it  fought  to  try  its 
ftrength  in  the  field,  it  might  acquire  a 
temporary  renown,  but  had  the  certain 
profpecl:  of  being  overpowered  by  a  fupe- 
rior force,  and  of  being  reduced  to  be  a  pro- 
vince of  England.  An  event  of  fignal  utility 
counteracted  the  dangers  of  its  iituation. 
This  event  was  the  Union  of  the  two 
Kingdoms. 


It 
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It  is  not  my  preferit  province,  and  I  flay 
not  to  inquire  into  the  caufes  of  the  mofl 
important  tranfaction  in  the  hiftory  of 
Scotland.  Its  effect  was  an  immediate 
communication  of  the  political  privileges 
and  fecurities  of  England.  An  infeparable 
connection  was  formed  between  the  two 
kingdoms.  Scotland  was  to  experience  and 
to  augment  the  happinefs,  the  glory,  and  the 
liability  of  England.  They  were  to  be  con- 
flant  companions  in  profperity  and  in  mis- 
fortune. And,  when  England  is  to  perifh 
like  Carthage,  Sparta,  and  Rome,  its  filler 
nation  will  prolong  the  ftruggle,  hold  the 
fortunes  of  the  victor  in  fufpenfe,  and  ex- 
ert, in  extinction  and  death,  that  elevation 
of  character,  and  that  difdain  of  a  mafter, 
which  diflinguifh  and  ennoble  the  revolu- 
tions of  her  ftory. 

The  Union  of  the  two  Kingdoms,   into 
which  the  Englifh  entered  with  fo  much 
facility,  and  the  Scots  with  fo  much  reluc- 
tance, 
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tance,  was  yet  of  infinitely  higher  advan- 
tage to  the  latter  than  to  the  former.  It 
conferred  upon  the  Scots  nearly  an  eleventh 
(hare  of  the  legiflature  ;  and  they  were  to 
bear  lefs  than  the  fortieth  part  of  the  pub- 
lic taxes  *. 

Sixteen  Peers  were  to  reprefent,  in  the 
parliament  of  Great  Britain,  the  body  of 
the  Scottifh  nobles.  They  were  to  be  e- 
lected  by  the  free  and  independent  voice 
of  this  body  ;  and,  while  fixteen  of  its 
number  were  to  obtain  a  diftin&ion  fo  e- 
minent,  the  order  itfelf  was,  in  every  other 
refpecl,  to  be  entitled  to  the  privilege  of 
the  Britifh  peerage.  The  people  or  com- 
mons of  Scotland  were  to  be  reprefented 
by  forty-five  members.  Its  counties  were 
to  el  eel:  thirty  of  thefe  ;  and  fifteen  were  to 
be  fent  by  the  royal  boroughs  f, 

But, 

*  A&  of  the  Union,  art.  9. 
t  A&  of  the  Union,  art.  22.  23, 
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But,  while  this  weight  of  reprefentation 
was  to  guard  and  to  defend  the  Scottifh 
nation,  it  was  to  be  upheld  and  fecured 
more  effectually  by  that  balance  of  powers 
m  the  conftitution  of  Great  Britain  at  large, 
of  which  the  object  is  the  promotion  and 
fupport  of  political  order  and  liberty.  Scot- 
land has  much  to  hope  from  its  own  re- 
prefentation j  but,  if  I  judge  rightly,  it  may 
confide  more  fecurely  in  the  democracy  of 
England. 

The  fuperiority  of  the  Scottifh  Sovereign 
over  the  other  branches  of  the  Scottifh  go- 
vernment, created  by  the  Union  of  the  two 
Crowns,  was  corrected  at  the  Union  of  the 
two  Kingdoms.  The  importance  which  the 
fyftem  of  fiefs  ferved  to  continue  down  to 
the  Scottifh  nobles,  was  reduced  within  li- 
mits which  were  to  correfpond  with  the 
advancing  fpirit  of  commerce.  Their  right 
of  acting  and  voting  individually  in  parlia- 
ment, the  moft  illuftrious  of  all  the  distinc- 
tions 


And  the  Conjlitution  of  Scotland,       143 

tions  they  had  ever  pofleffed,  was  taken 
from  them,  and  committed  to  reprefenta- 
tives.  By  what  the  nobility  were  content- 
ed to  fuffer  and  to  lofe,  the  people  were  to 
gain.  And  the  beft  interefts  of  freedom, 
and  juftice,  and  trade,  were  consulted,  e- 
ftablifhed,  and  maintained. 

There  was  yet,  notwithftanding  thefe 
improvements,  a  fource  of  mifery  and  op- 
preffion  in  the  government  of  Scotland. 
While  the  feudal  inftitutions  were  labour- 
ing under  difeafe,  and  the  powers  in  con- 
nection with  land  were  giving  way  to  re- 
gular courts,  the  heritable  jurifdiclions  could 
not  be  affected,  in  the  natural  progrcffion 
of  events,  and  were  neceflarily  to  remain. 
The  act  of  the  Union  of  the  two  Kingdoms 
referved  them,  accordingly,  to  their  hold- 
ers, as  rights  of  property  *. 

The 

*  Art.  20t 
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The  dignity  of  the  national  courts,  and 
their  utility,  were  alike  wounded  by  the 
partiality  and  the  weaknefs  of  tribunals,  in 
which  private  men  were  to  judge  and  to 
act.  It  was  infinitely  difgraceful,  that,  at 
this  late  hour,  any  offices  of  juftice  mould 
go  in  fucceffion  as  an  inheritance,  with  no 
reference  to  the  talents  and  the  inclinations 
of  the  holders  ;  and  that  thefe,  as  difpofed 
or  moved  by  indolence,  incapacity,  or  ava- 
rice, might  let  out  and  delegate  the  exer- 
cife  of  their  powers.  When  private  men 
were  to  give  that  protection  which  ought 
to  flow  from  the  government,  the  ftate  was 
to  exhibit  a  feeblenefs  and  imperfection. 
While  the  people  perceived  not,  with  uni- 
formity, the  hand  of  adminiftration  in  the 
favours  which  were  to  excite  their  grati- 
tude, and  in  the  punifhments  which  were 
to  teach  them  to  reform,  the  union,  as  well 
as  the  affection  which  ought  to  prevail  be- 
tween the  Sovereign  and  the  fubject,  was 
invaded.     And  it  leads  us  to  conceive,  in 

t 
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a  very  ftriking  degree,  the  obftacles  which 
were  oppofed  to  the  Union,  when  we  re- 
flect, that  the  ftatefmen  who  directed  that 
great  tranfadtion,  did  not  dare  to  apply  a 
remedy  to  abufes  fo  wanton  and  fo  cala- 
mitous. 

It  was  not  till  the  reign  of  George  II. 
that  thefe  grievances,  and  this  difgrace, 
were  to  difappear.  The  heritable  jurifdic- 
tions  being  referved  as  a  property,  it  was 
remarked,  that  their  holders  might  part 
with  them  for  an  equivalent.  One  hun- 
dred and  fifty  thoufand  pounds  bought 
back  to  the  nation  the  juftice  which  had 
pafled  away  from  it.  The  proprietors  re- 
tired into  the  ftation  of  fimple  individuals  ; 
and  the  fupreme  courts  were  to  pofTefs  un- 
impaired thofe  powers,  and  that  dignity  and 
independence,  which  a  great  nation  had  a 
title  to  beitow  upon  them,  and  which  their 
pride  and  honour  are  interefted  to  fuftain*. 

K  The 

*  20  Geo.  II.  cap.  43. 
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The  time  was  now  come  which  was  tq 
terminate,  forever,  -the  career  of  the  feudal 
inftitutions.  The  venerable  oak  which  had 
expanded  its  branches  fo  widely,  and  car- 
ried its  afpiring  fummit  to  the  fkies,  was 
to  be  ftripped  of  all  its  honours,  and  bowed 
p'own  to  the  earth.  When  the  heritable 
jurijdiclions  were  taken  away,  a  particular 
act  was  alfo  finally  to  abolifh  the  tenure  of 
all  lands  by  ivcrd-holding  or  knight-fer- 
*vice,  and  its  train  of  incidents  or  cafual- 
ties  *.  This  memorable  law  was  to  depo- 
fit  in  its  grave  the  fkeleton  of  that  prodi- 
gious fyftem,  which  had  rifen  to  fo  great 
a  height,  which  had  endured  for  fo  many 
ages,  and  which  had  known  fo  much  glo- 
ry and  mifchance,  fo  much  liability  and 
confufion. 


PROOFS, 
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Suo  quifque  judzcio  et  homines  diligere  aut  adverfari,  et  res  pro- 
bare  aut  improbare  debet,  non  peiidcrc  ex  alterius  vnitu  ac  nutu, 
pec  alieni  momentis  animi  circumagi.  Li  v. 


K2 


NOTE      I.      PageS.     [A], 


Opinions  concerning  the  Introduction  of  the 
Feudal  Laiv  into  Scotland, 

A  Compilation  of  ftatutes,  entitled,  Le- 
.  ges  Malcolmiy  and  fuppofed  to  con- 
tain the  laws  of  Malcolm  II.  is  the  foun- 
dation upon  which  the  notion  is  built, 
that  this  Prince  introduced  the  feudal  cu- 
ftoms  into  Scotland.  That  this  code,  how- 
ever, does  not  belong  to  Malcolm  II.  is  af- 
firmed by  Sir  Henry  Spelman  *.  He  re- 
fers it  to  Malcolm  III. ;  and  my  Lord 
Kaims  has  adopted  his  conjecture  f . 

In  this  collection,  it   is  faid,   in  exprefs 

terms,  that  '  King  Malcolm  diftributed  all 

K  3  'the 

*  Treatife  of  feuds  and  tenures,  ch.  14. 

|  EfTays  concerning  Britifh  antiquities,  Eff.  1. 
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'  the  territory  of  Scotland  to  his  vaflals,  anct 
'  referved  nothing  to  himfelf  but  the  royal 
*  dignity,  and  the  Mute-hill  *  of  Scone.' 
It  is  added,  that,  in  return  for  this  genero- 
fity,  and  for  the  fupport  of  the  kingly  dig- 
nity, his  nobles  granted  to  him  the'  ward 
and  relief  of  the  heir  of  each  baron. 

Thefe  tranfa&ions  have  a  fingular  afpecl. 
Before  Malcolm  II.  or  Malcolm  III.  could 
diftribute  all  the  territory  of  Scotland,  it 
was  neeeffary  that  they  mould  be  inverted 
in  it ;  and,  at  a  period  when  it  is  held,  that 
the  feudal  fyftem  was  unknown,  this  idea 
could  not  be  conceived  Thefe  laws  which 
gave  away  all  Scotland,  intimate  the  great 
maxim  of  feudality  which  fuppofes  the  So- 
vereign to  be  the  proprietor  of  all  the  land- 
ed property  of  the  kingdom.  They  ex- 
prefs,  in  plain  language',   the  exiftence  of 

fiefs'; 

#  The  Court-hill,  or  the   Mount  where  courts  were 
held,  and  controverfies  determined. 
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fiefs ;  and  yet  they  are  appealed  to  as  in- 
troductory of  the  beneficiary  or  the  feudal 
law  *. 

It  is  alfo  to  be  obferved,  that,  if  a  libe- 
rality fo  weak  and  fo  profufe  had  diftin- 
guifhed  Malcolm  II.  to  whom  thefe  laws 
are  ufually  imputed  by  our  hiftoriahs,  or 
Malcolm  HI.  to  whom  they  are  given  by 
Sir  Henry  Spelman  and  my  Lord  Kaims, 
the  fad:  rauft  have  appeared  in  the  cleared 
manner  from  the  confequent  poverty  of 
K  4  the 

*  The  words  'which  defcrfbe  this  tranfaclion  are  as 
follows. 

1.  Dominus  Rex  MalcoImUs  dedit  et  diftribuit  totam 
terram  regni  Scotiae-,  hominibus  fuis. 

2.  Et  nihil  fibi  retinuit  in  proprietate,  nifi  regiam  dig- 
nitatem, et  montem  Placiti,  in  villa  de  Scona. 

3.  Et  ibi  omnes  barones  concefferunt  fibi  nuarclam,  et 
rtlcviurii,  de  haerede  cujufcunque  baronis  detuncli,  ad 
fuftentationem  Domini  Regis.     LL.  Macolmi,  cap.  j. 

1  have  fomnimes  thought,  that  the  compiler  of  thefe 
regulations  meant  to  allude  to  the  eftahlilhment  of  knight* 
ftrvk'y  and  not  to  the  introduction  of  the  feudal  law. 
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the  crown.  But  of  grants  of  crown-lands 
in  polterior  times,  there  is  a  profufion  of 
evidence. 

Thus,  no  conclufion  is,  with  any  propri- 
ety, to  be  drawn  on  this  fubjecl:  from  thefe 
laws.  And  it  ought  to  be  remembered, 
that  their  authority,  in  general,  is  fufpici- 
ous,  and  not  to  be  implicitly  relied  upon, 
when  unfupported  by  other  monuments  of 
hiftory  * ' 

But  the  bold  game  of  giving  away  the 
crown-lands,  in  which  my  Lord  Kaims  en- 
gages Malcolm  III.  who  might,  on  this 
foundation,  eftablifh  the  fyftem  of  tenures, 
is  not  even  to  be  defended,  though  the 
reafoning  now  employed,  and  that  in  the 
text,  were  without  force.  *  This  meafure, 
'  the  mofl  politic,  and  of  the  greateft  fore- 

'  caft 


*  Lord  Hailes,  Inquiry  into  the  authenticity  of  Leges 
Malcolmi. 
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'  caft  that  ever  was  contrived  *,'  does  not 
accord  with  the  character  of  Malcolm  III. 
This  Prince  was  no  politician.  He  had 
courage  and  prowefs  ;  and  his  difputes  with 
William  the  Norman,  and  with  William 
Rufus,  encouraged  his  high  and  indepen- 
dent fpirit.  But  hiftory  does  not  preferve 
any  traces  of  his  legiflative  wifdom.  He 
was  a  foldier,  and  his  reign  is  full  of  mi- 
litary bufincfs ;  but  of  all  civil  knowledge 
he  was  moil  profoundly  ignorant. 

It  is  urged,  indeed,  by  his  Lordfhip,  as 
illuftrative  of  this  pofition,  that  Malcolm  III. 
when  he  eftablifhed  the  feudal  law  in  Scot- 
land, was  influenced  by  the  conduct  of 
William  the  Norman,  who,  it  is  faid,  had 
introduced  it  into  England.  But,  while  it 
is  highly  improbable,  that  Malcolm  III.  e- 
ver  paid  any  attention  to  this  project,  it  is 
utterly  incredible,  even  on  the  fuppofition 

of 

*  EfTays  on  Britifh  antiquities,  Effay  i. 
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i 
of  his  having  done  fo,   and  of  his  having 

poffefFed  the  greateft  talents,  that  he  mould 
have  been  able  to  atchieve  the'talk  of  the 
introdudion  of  fiefs  into  Scotland.  On  the 
hypothecs,  that  feudality  was  altogether 
unknown  till  the  reign  of  Malcolm  III. 
and  was  then,  for  the  firfl  time,  to  be  in- 
troduced, it  is  to  be  conceived,  that  the 
animofity  of  the  Scots  to  the  Englifh  could 
not  admit  of  this  adoption  of  laws,  any 
more  than  the  violent  and  peculiar  nature 
of  the   laws    themfelves  *.      And,   amidft 

difficulties 

*  My  Lord  Kaims  infills  ftrongly  on  the  general  no- 
tion, that  the  Scottifh  laws  and  cuitoms  were  all  borrow- 
ed from  England.  He  has  this  ftrange  pa/rage.  «  When' 
'  one  dives  into  the  antiquities  of  this  ifland,  it  will  appear, 

*  that  we  borrowed  ail  our  laws  and  cuftoms  from  the 
<  Englifli.     No  fooner  is  aftatute  erased  in  England,  but, 

*  upon  the  firft  opportunity,  it  is  introduced  into  Scot- 
'  land  ;  and,  accordingly,- our  oldeft  ftatutes  are  mere  6b- 
c  pies  of  theirs.  Let  the  Magna,  Charta  be  put  into  the 
'  hands  of  any  Scotfman,  ignorant  of  its  hiftory,and  he 
'  will  have  no  doubt   that  he  is  reading    a  collection   of 

*  Scots  ftatutes  or  regulations.'  EJfayt  on  Britijb  Antiqui- 
ties, EJf.  \c 

Thefo 
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difficulties  fo  infurmountable,  it  is  to  be 
remarked,  that  William  the  Norman,  whom 
Malcolm  III.  was  to  imitate,  did  not,  in 
fact,  introduce  the  feudal  fyftem  into  Eng- 
land. It  had  prevailed  in  the  Anglo-Sax- 
on times;  and,  there  are  inftances,  of  feudal 
grants,  which  were  hereditary  and  in  per- 
petuity, before  his  acceflion  to  the  throne 
of  the  Confeifor  *. 

NOTE 

Thefe  are  bold  and  loofe  aflertions ;  and,  I  conceive, 
they  ought  not,  by  any  means,  ro  have  been  hazarded. 
In  the  legiflation  of  all  the  European  kingdoms,  there 
was  a  natural  and  a  neceflary  refemblance  ;  and  this  ap- 
pears, in  a  ftriking  degree,  from  a  oomparifon  of  their 
ordinations  and  laws.  The  Magna  Charta  ha?  many  par- 
ticulars, which  refer  to  the  feudal  law  and  the  feudal 
manners;  and  this  law  and  thefe  manners  prevailed  in 
Scotland.  But  they  prevailed  alfo  in  other  kingdoms; 
ano,  upon  the  fame  evidence,  it  might  have  been  inferred 
by  his  Lortiihip,  that  France,  and  Spain,  and  Germany 
were  indebted  to  England  for  their  laws  and  ftatutes. 

*  View  of  Society  in    Europe,  in  its  progrefs  from 
rudenefs  to  refinement,  book  ii.  ch.  ii.  and  the  Notes, 
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NOTE     II,     Page  16.      [B]. 


The  Perpetuity  of  the  Fief     Knight-fervice. 
The  Knight's  Fee, 

THE  charter  of  Malcolm  IV.  which  con- 
firmed his  office  to  Walter  the  Steward 
of  Scotland,  and  renewed  the  grant  of  lands 
conferred  on  him  by  David  I.  and  which 
inverted  him  in  other  pofTeffions,  is  (till 
extant.  The  following  words  of  it  deferve 
attention.  '  Volo  ut  idem  Walterus,  et 
'  haeredes  fui  teneant*  in  capite  omnia 
c  praenominata,  tarn  ilia,  quae  ipfe  habuit 
6  ex  donatione  Regis  David,  quamilla,  quae 
1  habuit  ex  mea  donatione ;  reddendo  mi- 

'*  hi  et  haeredibus  meis,  de  illo  ?'EOD09Jer- 
<  vitiuw  quinque  militum  *.' 

Thefe 

*  Appendix,  No.  i. 
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Thefe  words  are  a  proof  that  hereditary 
iiefs  were  familiar  in  Scotland  in  the 
reign  of  Malcolm  IV.  And,  what  is  more 
interefting,  from  the  terms  fervitium  quin- 
que  militum,  they  evince  the  ufage  of  knight- 
fervice  in  this  age.  They  may  even  be 
confidered  as  an  authority,  that  hereditary 
fiefs,  and  the  tenure  of  knight-fervice,, 
were  known  in  the  times  of  David  I.  And 
they  point,  of  confequence,  to  a  ftill  ear- 
lier period  for  the  extenfion  of  the  feudal 
fyftem  over  Scotland,  in  the  enlarged  con- 
dition of  the  perpetuity  of  the  fief. 

I  am  thus  led  to  conceive,  that  knight- 
fervice  might  be  fully  eftablifhed  in  the 
reign  of  Malcolm  III.  And  this  improve- 
ment arofe,  doubtlefs,  out  of  the  natu- 
ral variations  of  the  fyftem.  The  grant 
under  homage,  and  in  perpetuity,  of  the 
county  of  Cumberland,  by  King  Ed- 
mund, to  Malcolm  I.  gives  a  peculiar 
ftrength  to  this  opinion  j   and  it  is  to  be 

reconciled 
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reconciled  with  the  genius  of  fiefs,  their 
progrefs,  and  the  fpirit  of  hiftory  ;  all  of 
which  are  wounded,  when  Malcolm  III.  is 
confidered  as  the  founder  of  the  feudal  law 
in  Scotland. 

In  the  collections  of  Mr  Anderfon,  there 
is  a  grant  to  Walter  the  Steward  of  Scot- 
land by  Malcolm  IV.  which  gives  him  lands 
under  the  fervice  of  one  knight  *,  But,  in 
the  charter  I  have  juft  now  mentioned,  the 
lands  fpecified  in  this  deed  are  conveyed 
with  the  exception  of  one  manour.  Other 
pofTemons  alfo,  and  the  hereditary  office  of 
the  fenefchal  or  fteward,  are  granted,  and 
the  fervice  of  Jive  knights  is  demanded. 

From  the  circumftance  that  the  office  of 
the  fenefchal  was  hereditary  in  the  age  of 
David  I.  an  additional  weight  is  given  to 
the  argument,  that  fiefs  in  perpetuity  were 

generally 

*  Diplomata  et  Numifmata  Scotiae,  tab.  23. 
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generally  known,  during  a  considerable 
time  before  this  reign.  For  lands  muft 
have  been  hereditary  before  offices  were 
made  fo. 

The  grant  of  the  office  of  fenefchal,  by 
Malcolm  IV.  is  in  thefe  words.  '  Notum 
'  fit  omnibus,  quod,  priufquam  arma  fufce- 

*  pi,  conceffi,  et  hac  mea  carta  confirmavi 

*  haereditarie,  Waltero  filio  Allani  Dapifero 

*  meo,  et  heredibus  fuis,  in  feodo  et  here- 
'  ditate,  fenefchalliam  meam,  tenendam  fibi 

*  et   haeredibus  fuis,   de   me  et  haeredibus 

*  meis,  ita  bene  et  plenarie,  ficut  Rex Qa- 
'  'vld  fenefchalliam  fuam  ei  dedit  et  concef- 

*  fit.' 

It  may,  I  imagine,,  be  inferred  from  this 
evidence,  that  the  office  of  Steward  was  he- 
reditary in  the  days  of  David  I.  And  thus 
I  am  difpofed  to  conclude,  that  the  feudal 
cuftoms  had  fb  far  ripened  in  this  period, 
as  to  be  I  being  reduced  into  a  fyftem 

oj 
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or  digeft.  It  is,  accordingly,  a  popular, 
and  perhaps  a  well  founded  opinion,  that 
the  Regiam  Majeftatem,  or  the  books  of 
the  Majefty,  were  compiled  by  the  order  of 
this  Prince. 

Befide  the  charters  of  Malcolm  IV.  which 
evince  pofitively  the  exiftence  and  ufe  of 
knight-fervice  in  Scotland,  and  to  which 
I  have  already  appealed,  there  is  another 
deed  of  his,  which  gives  a  direct  teftimony 
to  the  fame  purpofe.  It  is  a  charter,  grant- 
ing the  lands  of  Rofiivc  and  Dundaf,  to 
Radulf  Frebern,  to  be  holden  '  per  fervi- 
*  tium  unius  militis  *,' 

On  the  fubjeel:  of  the  extent  or  value  of 
the  knight's  fee  in  Scotland,  I  have  met  no 
information.  c  We  had  no  certain  rule,' 
fays  my  Lord  Bankton,  '  for  the  value  or 
'  extent  of  a  knight's  fee ;  but,  in  England, 

'it, 

*  Anderfon,  Diplom.  Scot.  tab.  25. 
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*  it  was  lands  to  the  value  of  20  pounds 
4  Sterling  yearly,  in  William  the  Conque- 
'  ror's  time,   which,  at  prefent,  would  a- 

mount  to  more  than   a  rent  of    500  1. 
1  Sterling*.' 

The  value  of  the  knight's  fee  was,  it  is 
to  be  thought,  equally  Uncertain  in  every 
feudal  kingdom.  It  had,  in  general,  a  re- 
ference to  the  revenue  which  might  main- 
tain a  foldier,  and  provide  him  with  arms  ; 
but  it  varied,  according  to  the  cuftoms  of 
particular  places,  and  to  the  generofity,  the 
whims,  and  the  avarice  of  proprietors. 
Englifh  records,  of  undoubted  authority, 
furnifh  frequent  examples  of  the  military 
fee,  as  confifting  of  twelve  carucates  of 
land.  And  there  are  other  fpecifications  of 
fees,  at  fix,  nine,  fourteen,  fifteen,  feven- 
teen,  twenty-feven,  and  thirty-fix  caru- 
L  cates, 

*  Inftitute  of  the  laws  of  Scotland,  vol.  ii.p.  427. 

It  is  inaccurate   to  talk  of  money  Sterling  in  the  days 
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cates  %  A  carucate  was  a  meafure  of  land, 
which  extended  to  about  one  hundred 
acres* 


NOTE 


of  the  Conqueror;  and,  I  believe,  there  is  no  evidence^ 
that,  in  his  reign,  the  knight's  fee  was  fo  high  as  a  twenty 
pound  land. 

*  Obfervationes  in  Regiftrum  Honoris  de  Richmond^ 
P-  243- 


And  the  Conjlitution  of  Scotland,       1 63 


NOTE      III.     Page  18.     [C]. 


A  Difiinclion  concerning  Allodiality,  and  its 
Subjeclion  to  Military  Service. 

SI  R  Thomas  Craig,  who  is  always  in- 
ftrudtive  when  he  defcribes  the  feudal 
cuftoms  of  his  own  times,  is  feldom  fb 
when  he  goes  back  into  hiftory.  He  has 
yet  exprefled  the  diftinction,  that  an  allo- 
dial cftate  might  confift  of  moveables,  as 
well  as  of  land.  *  Allodii  duo  funt  genera; 
*  alterum  in  rebus  mobilibus  confiftit  ;  alte-"- 
1  rum  in  rebus  foli  *.' 

He  does  not,  however,  remark  the  mili* 

tary  fervice  which  was  performed  by  fuch 

L  2  proprietors. 

*   JusFeudale,  lib.  1.  dieg.  9. 
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proprietors.  But  this  is  evident  from  the 
following  laws. 

•  Statutum  eft,  quod  quilibet  homo  aetatis' 

*  inter  fexdecim  et  fexaginta  annos  jura- 
'  bit,    et    afledabitur    ad   arma,    fecundum 

*  auantitatem  t  err  arum  fuarum.  et  catal- 
1  lorum. 

1  Videlicet,   homo  habens  quindecitn  h- 

1  bras  terrae,  vel  quadraginta  marcas  in  ca- 
1  tallis,  Iiabeat  equum,  habergeon,  capi- 
'  tium  de  ferro,  enfem,  et  cultellum,  qui 
'  dicitur  dagger  *„' 

'  Dominus  Rex  vult,  quod  quilibet  ho- 
'  mo,  habens  valorem  unius  vaccae  in  bo- 
'  nis,  habeat  unum  arcum,  cum  una  garba 
'  fagittarum,  fcilicet,  viginti  quatuor  fagit- 
'  tas,  vel  unam  bonam  lanceam  i.' 


In 


*  Stat.  Wilhelmi,  cap.  23.  1.  1.  et  t. 

t  Prima  Statuta  Robcrti  Primi,  cap.  27.  1.  4* 
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In  the  ftatutes,  alio,  of  James  I.*,  James 
II.  f,  James  V.  J,  and  in  a  variety  of  other 
laws,  the  military  fervice  of  allodial  pro- 
prietors, both  of  land  and  moveables,  is 
fully  exprefled,  and  pointedly  commanded. 

It  feems,  that  the  condition  of  allodiality 
continued  longer  in  Scotland  than  in  other 
nations  ;  and  that  its  converfions  into  te- 
nure were  lefs  frequent.  The  forms  of 
this  converfion  are  nowhere  to  be  found  ; 
and  the  conftitutional  effedts  of  this  pecu- 
liarity may  have  been  important.  But, 
amidft  the  fabulous  fecundity  of  our  hifto- 
rians,  there  are  no  materials  for  the  illus- 
tration of  this  topic. 

L3  NOTE 


*  Pari.  1429,  cap.  i2Q, 
I  Pari.  1456,  cap.  57. 
%  Pari,  j  540,  cap.  87, 
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NOTE      IV.     Page  25.     [D], 


The  Introduclion  of  Fire-arms  into  Scotland, 

IT  It  is  probable  that  James  I.  who  was 
educated  in  England,  was  acquainted 
with  fire-arms.  Edward  III.  had  employ- 
ed them  at  the  battle  of  Crefiy  ;  and,  fome 
years  previous  to  that  event,  they  were 
known  in  France  *. 

In  the  reign  of  James  II.  there  is  a  ftatute, 
which  mows,  that  guns  were  beginning 
then  to  be  uled  by  the  Scots  in  the  field.  The 
words  of  the  legiilature,  which  I  fubjoin, 
are  remarkable  on  different  accounts,   and 

have 


*  An.   1338.    Daniel,  Hift.    de  la  Milice  Frangpife, 
lib.  6. 
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have  been  omitted  in  the  common  editions 
of  the  ftatute-book. 

*  It  is  thocht  fpeidfull,  that  the  King 
mak  requeift  to  certane  of  the  greit  bur- 
rowis  of  the  land,  that  ar  of  ony 
mycht,  to  mak  cartis  of  weir,  and,  in  ilk 
cart,  twa  gunnis,  and  ilk  ane  to  have 
twa  chalmers  *,  with  the  remanent  of  the 
graith,  that  efferis  thairto,  and  ane  cun- 
nand  man  to  fchute  thame,  And  gif 
they  have  no  craft  in  the  fchuting  of 
thame,  as  now,  they  may  leir,  or  the 
tyme  cum  that  will  be  needful  to  thame  f .' 

At  the  battle  of  Flowden,  in  the  time  of 
James  IV.  it  is  faid,  that  there  were  feven 
culverings,  of  the  like  fize  and  make, 
which  were  called  the  Seven  Sifters  J. 

The  invention  of  fire-arms  approached 

flowly  to  perfection  ;  and  it  is  curious  to  ob- 

L  4  ferve, 

*  Two  cavities  or  chambers  at  the  bottom  of  the  barrels, 

f  Black,  '\fts,  fol.  38.  an.  1456. 

%  Drummond,  Hiftory  of  the  Jamefes,  p.  77. 
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ferve,  froth  the  ftatute,  their  aukward  {late, 
when  extended  over  Scotland  by  James  V. 
It  was  not  poffible,  in  thofe  times,  to 
predict  their  future  efficacy,  or  to  forefee 
that  battles  were  to  be  lefs  bloody,  and 
more  terrible  ;  and  that  contending  ftates, 
advancing  nearer  to  equality  by  the  means 
of  this  military  artifice,  a  {lability  un- 
known before  was  to  be  given  to  king- 
doms, and  a  period  put  to  thofe  deftruc- 
tive  and  defolating  revolutions,  which 
mark  the  conquefts  of  the  antient  world. 

In  the  act  of  James  V.  while  it  is  highly 
important  in  itfelf,  there  is  a  beautiful  fim- 
plicity,  that  is  finely  defcriptive  of  the  times. 
Among  its  other  injunctions,  it  ordains, 
that  the  guns  or  artillery  furnilhed  by  the 
clergy,  according  to  their  temporal  lands, 
were  to  '  remaine  at  the  caftell,  abbay,  or 
'  manfion  of  the  bifhoppe,  prelate,  or  kirk- 
'  man,  to  be  keiped  there  and  left  to  his 
\  fucceffour; ,  quha  fall  bee  halden  to  uphald 

\  the 
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*  the  famin,  for  the  defenfe  of  the  realme.' 
And  it  concludes  witti  ena&ing,  *  that  la- 
'  dies  of  conj unci;- fee  and  liferent,  fall  fur- 
'  nim  effeirand  to  the  quantity  of  their  li- 
6  ving,  for  fupport  of  the  barronnes  and 
4  uthers  landed-men  in  the  furnifhing  of 
'  the  laid  artaillarie  *.' 


NOTE 


f  Ann.  1540. 
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NOTE      V.     Page  34.     [E]. 


The  Scots  Guards,  and  the  Scots  Gendarmes, 

THE  firft  Handing  army  in  Europe  was 
formed  in  France  by  Charles  VII.  in 
the  year  1445  ;  and,  it  deferves  to  be  re- 
membered, that  the  company  of  Scots 
guards,  and  the  company  of  Scots  gen- 
darmes, owed  their  inftitution  to  this  Prince. 
The  knowledge  of  a  Handing  force  mull, 
of  confequence,  have  been  known  famili- 
arly to  the  Scots  in  early  times. 

It  happened,  from  the  antient  intercourfe 
between  France  and  Scotland,  that  the  na- 
tives of  the  latter  kingdom  had  often  di- 
ftinguilhed  themfelves  in  the  fervice  of  the 
former.     On  this  foundation,  thefe  com^ 

panies 
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panies  were  inftituted ;  and  their  fates  canr 
not  but  be  interefting  to  Scotfmen. 

The  Scots  guards  were  called  the  King's 
archers,  becaufe  they  attended  his  per^ 
fon,  and  becaufe  they  were  armed  with 
bows  and  arrows.  Their  firft  commander, 
who  is  recorded  as  a  perfon  of  great  va- 
lour and  military  accomplishments,  was 
Robert  Patillock,  a. native  of  Dundee.  This 
company  was  kept  up  in  times  of  peace  as 
well  as  of  war  ;  and,  being  ardent  to  diftin- 
guifh  itfelf,  continued  in  great  reputation 
till  the  year  1578.  From  that  period,  the 
Scots  guards  were  lefs  attended  to,  and  their 
privileges  came  to  be  invaded.  In  the  year 
161 2,  they  remonftrated  to  Louis  XIII.  on 
the  fubjed:  of  the  injuftice  they  had  fuffer- 
ed,  and  fet  before  him  the  fervices  they 
had  rendered  to  the  crown  of  France.  At- 
tempts were  made  to  re-eftablifh  them  on 
their  antient  foundation  ;  but  no  negotia- 
tion for  this  purpofe  was  effectual.  The 
troops  of  France  were  jealous  of  their  ho- 
nours. 
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nours.  The  death  of  Francis  II.  and  the 
return  of  Mary  to  Scotland,  at  a  time  when 
they  had  much  to  hope,  were  unfortunate 
circumftances  to  them.  The  change  of  re- 
ligion in  Scotland,  and  the  fanctified  info- 
lence  of  the  Scots  reformers,  were  blows 
(till  more  fevere.  And  the  acceffion  of 
James  VI.  to  the  throne  of  England  difu- 
nited  altogether  the  interefts  of  France  and 
Scotland.  The  Scots  guards  of  France  have 
now,  therefore,  no  connection  with  Scot- 
land but  the  name  *. 

The  company  of  Scots  gendarmes  were 
alfo  originally  a  part  of  the  guard  of  Charles 
VII.  and  in  this  ftation  they  acted  under 
other  princes.  It  was  their  prerogative  to 
take  precedence  of  all  the  companies  of  the 
gendarmerie  of  France  ;  and,  on  particular 
occafions,  they  even  preceded  the  two  com- 
panies 

*  Daniel,  Hifi:.  de  la  miltce  Fran eoife,  liv.  16.     Abcr- 
eromby,  Martial  achievements,  vol.  ii.  p.  287. 
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panics  of  the  King's  moufquet  aires.  The 
fons  of  the  Scottifh  monarchs  were  the  u- 
fuai  captains  of  this  company  ;  and,  after 
Mary's  acceflion  to  the  throne,  its  com- 
mand belonged  to  them  as  a  right.  It  was 
thence  that  James  VI.  made  a  claim  of  it 
for  his  fon  Prince  Henry.  This  honour, 
and  its  emoluments,  were  alfo  enjoyed  by 
Charles  I.  and  the  next  in  command  to  this 
Prince  was  Louis  Stuart  Duke  of  Lennox. 
George  Gordon,  Marquis  of  Huntley,  fuc- 
ceeded  the  Duke  of  Lennox  in  the  year 
1624,  and  took  the  title  of  captain  or  com- 
mander in  chief  when  Charles  I.  mounted 
the  Englifh  throne.  It  is  not  certain  whe- 
ther Charles  II.  was  ever  captain  of  this 
company ;  but  it  was  conferred  on  his  bro- 
ther the  Duke  of  York,  who  chofe  rather 
to  live  and  to  die  a  faint,  than  to  fup- 
port  the  grandeur  of  his  anceftors,  or 
to  perifh,  like  a  King,  under  the  ruins  of 
his  throne.     This  pious  and  unfortunate 

man 
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man  was  captain  of  the  Scots  gendarme's 
till  the  year  1667,  when  he  refigned  his 
commiffion  into  the  hands  of  the  French 
King.  Since  that  time,  no  native  of  Great 
Britain  has  enjoyed  this  command  *. 


NOTE 


Daniel,  Hift.  de  lamilice  Frang'oife,  liv.  10* 
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NOTE     VI.     Page  45.     [F]. 


The  Idea  that  the  Princes  of  Scotland  were 
Indigent, 

AN  author  of  elegant  talents,  and  of 
great  induftry,  but  who  is  nowhere 
profound,  has  inculcated  the  poverty  of  the 
Scottifh  Kings  in  ftrong  and  coarfe  lan- 
guage. After  the  times  of  the  perpetuity 
of  the  fief,  he  confiders  the  demefnes  of 
the  crown,  with  the  feudal  cafualties,  and 
the  aid,  on  extraordinary  occafions,  termed 
a  benevolence,  as  a  full  enumeration  of  the 
royal  riches  ;  and  he  fubjoins  this  remark- 
able conclufion.  '  All  thefe  added  together, 
'  produced  a  revenue,  fcanty  and  precari- 
'  ous,  which,  far  from  enabling  the  King 
1  to  attempt  any  thing  that  could  excite  the 

4  jealoufy 
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*  jealoufy  or  fear  of  the  noble -s,  kept  him 
'  in  continual  indigence,  anxiety,  and  de- 
'  pendence  */  „ 

This  defcription  he  gives  as  charadteriftic 
of  the  feudal  Sovereign,  not  only  in  Scot- 
land, but  in  every  other  country  of  Europe, 
That  it  cannot  apply  to  Scotland,  is  evident 
from  the  text  ;  and  it  is  equally  inapplica- 
ble to  any  other  nation. 

But,  even  from  his  own  enumeration  of 
the  property  of  the  feudal  princes,  though 
it  j[is  widely  imperfect,   the  conclufion  he 

draws 

*  Dr  Robertfon,  Hiftory  of  Scotland,  vol.  i.  p.  15.  edir: 

»773- 

What  \\  remarkable,  this  author  has  yet  afferted,  that; 
from  the  times  of  Robert  Bruce,  the  Scottllh  Kings  were 
ttniformly  engaged  in  fchemes  to  overthrow  the  influence 
cf  the  nobles  ;  and  he  has  actually  employed  himfelf  to 
detail  ftruggles  between  the  regal  and  the  ariftocratical 
powers.  Hift.  of  Scotland,  vol.  J.  p.  38 — 64.  Sec  far- 
ther NOTE  VIL- 
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draws  is  not  to  be  admitted.  For  the 
King's  demefhes,  and  the  feudal  perqui^ 
fites,  were  branches  of  revenue  which  were 
extenfive  and  ample. 

Of  the  King's  demefnes  at  a  given  time, 
it  is  difficult,  perhaps  impoffible,  to  fpeak 
with  precife  knowledge.  But,  from  the 
peculiar  attention  with  which  they  were 
guarded  in  Scotland,  it  is  to  be  concluded, 
that  its  princes,  inftead  of  being  perpetu- 
ally in  '  indigence,  anxiety,  and  depen- 
'  dence,'  were  at  no  period  in  that  fituation. 

An  idea  of  the  profits  of  the  feudal  cafu- 
alties  may  be  formed  from  the  wealth  they 
prefented  to  the  Princes  of  England.  Simon 
de  Monfort  gave  to  Henry  III.  for  the  ward- 
fliip  and  marriage  of  Gilbert  de  Unfranville, 
the  fum  of  ten  thoufand  marks,  which,  ac- 
cording to  the  value  of  our  prefent  money, 
was  equivalent  to  a  payment  of  one  hun- 
dred thoufand  pounds.  And  Geoffrey  de 
M  Mandeville 


178  Of  the  Public  Law, 

Mandeville  gave  to  the  fame  Prince  twenty 
thoufand  marks,  that  he  might  have  the 
marriage  of  Ifabell  Countefs  of  Gloucefter, 
with  all  her  lands  and  knight-fees*.  A  mul- 
titude of  examples  of  the  fale  of  the  ward- 
fhips  and  marriages  of  great  vafTals  might 
be  added  to  thefe  ;  and,  befide  the  emolu- 
ments of  tvard/hips  and  marriages,  enor- 
mous fums  were  drawn  from  reliefs,  aids, 
and  efcheats.  Now,  an  inference  to  Scot- 
land, from  the  prevalence  of  the  fame  ufa- 
ges  and  cuftoms,  will,  I  believe,  be  allow- 
ed, in  a  great  meafure,  to  be  decifive.  The 
profits  of  feudality,  therefore,  did  not  per- 
mit the  Sovereigns  of  Scotland  to  be  in  want 
and  in  dependence. 

The  immenfe  revenues  of  the  princes 
of  France  and  England,  and  of  thofe  of 
other  countries,  ,for  a  long  period  during 
the  continuance  of  fiefs,  oppofe  Dr  Robert- 

fon's 

•  MadoX;  Hift.  of  the  Exchequer,  yoI.  i.  p.  326.  465. 
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fon's  notion,  and  create  a  fufpicion  that  it 
refts  on  no  foundation  of  real  hiftory  or 
folid  evidence.  Indeed,  no  proof  or  evi- 
dence of  any  kind  is  appealed  to.  The 
furprifing  profits  and  the  prodigious  wealth 
of  the  Norman  Kings  are  treated  by  Mr 
Hume  at  fome  length  ;  and  Mr  Madox  has 
entered  into  details  concerning  them,  which 
are  moft  minute  and  fatisfaclory  *. 

To  my  general  argument,  the  temporary 
wants  of  particular  princes  form  no  objec- 
tion ;  and  it  is  to  be  obferved,  that,  when 
the  feudal  fyftem  was  deep  in  its  decline, 
regular  modes  of  taxation  were  invented 
and  eftablifhed  as  foundations  of  revenue, 
both  for  the  prince  and  the  government. 

"While  Dr  Robertfon,  however,   afTerts 

the  l  continual  indigence,  anxiety,  and  de- 

*  pendence'  of  the  Scottifh  fovereigns,  and 

M  2  of 

*  Hume,  Append.  II.   Madox,  Hift.  of  the  Exchequer. 
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of  the  feudal  princes  in  general,  he  has  af- 
firmed, that,  in  the  feudal  ages,  '  pomp 
*  and  fplendour  were  unknown,  even  in  the 
'  palaces  of  Kings ;'  and  that  '  it  was  not 
'  necefTary  that  a  King  mould  poflefs  a  great 
1  revenue  *.'  Now,  it  feems  to  me,  that 
thefe  obfervations  include  a  violation  of  his 
own  defcription.  For,  with  what  propri- 
ety is  poverty  to  be  objected  to  our  Prin- 
ces, when  riches  were  of  no  ufe  to  them  ? 
After  contradicting  hiftory,  he  contradicts 
himfelf. 

But,  waving  any  particular  notice  of 
this  inattention,  I  will  venture  to  make 
a  large  conceffion  to  this  writer.  I  will 
fuppofe,  that  he  may  apply,  with  propriety, 
to  antient  periods  the  ftandard  of  his  own 
age.  Yet,  with  this  advantage  on  his  fide, 
it  will  not  follow  that  the  greatnefs  of  the 
feudal  fovereigns  was  diminutive  or  little. 

In 

*  Hift.  of  Scot,  vol/i.  p.  14. 
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In  fad:,  the  King's  palace,  and  the  Aula 
Regis,  in  the  ages  of  which  he  fpeaks,  were 
fplendid  and  pompous  to  an  uncommon  de- 
gree ;  and  there  is  good  reafon  to  believe, 
that  the  grandeur  of  the  feudal  royalty  was 
fuch,  as  not  only  to  bear  a  comparifon  with 
the  magnificence  of  the  prefent  times,  but 
in  many  refpects  to  exceed  it  *. 

The  evidence  of  the  riches  of  the  feudal 
princes,  and  the  evidence  of  the  fplendour 
of  their  palaces,  are  to  be  found  every  where 
in  antient  books;  and,  while  they  mutually 
illuftrate  one  another,  they  deftroy  altoge- 
ther the  humiliating  and  hypothetical  te- 
net, that  the  Scottifh  Princes  were  in  mife- 
ry  and  in  indigence. 


M3  NOTE 


Sec  Chapter  III.  fefl.  1 
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NOTE     VII.     Page  51.      [G]. 


The  meaning  of  Parliament  in  Refumptions 
of  Royal  Property.  The  Notion  that  the 
Scottifh  Princes^  from  Robert  Bruce  to 
yames  V.  had  been  engaged  in  particular 
Defigns  to  deprefs  the  Authority  of  the 
Nobles. 

THE  aft  of  James  III.  which  annexes 
perpetually  to  the  crown  the  earl- 
dom of  March,  the  baronies  of  Dumbar 
and  Colbrandfpeth,  the  caftle  of  Dumbar, 
the  tower  and  fortalice  of  Colbrandfpeth, 
the  lordfhip  of  Annandail,  the  caftle  of 
Lochmaban,  and  all  their  dependencies,  is 
concluded  in  this  remarkable  manner, 

I  Mair-over,  to  the  effect  that  this  prefent 
f  ftatute  may  be  the  mair  furely  keiped  and 

*  obferved, 
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4  obferved,   it  is  ftatutc  and  ordained,  that 

*  we  fall  give  our  bodiely  aith  for  the  in- 

*  violable  obfervation   of  the  famin  :  And 

*  that  all  and  findrie  our  fucceflburs,  Kings 

*  of  Scotland,  fall  be  oblifhed  to  make  the 

*  like  aith  in  the  time  of  their  coronation  ; 

*  in  witnefle  of  the  quhilkis  all  and  fundrie 
c  premifles,   our  great  feale,  and  the  feales 

*  of  the  venerable  and  reverend  fathers  in 
'  Chrift,  Bifhoppes,  Abbottes,  Priors,  togid- 
'  der  with  the  feales  of  our  lovits,   Cou- 

*  finges,   Earles,  Lordes,  Barronnes,  Free- 

*  halders,  and  Commiffioners  of  burrowes, 
'  are  hereto  hung  and  appended  */ 

This  proof  of  the  anxiety  of  parliaments 
about  the  royal  revenue,  is  not  fingle  and 
unfupported.  The  ftatute-book  abounds 
with  a  variety  of  examples  to  the  fame  pur- 
pofe ;  and  to  thefe  I  have  appealed  in  my 
text.  In  attending  to  them,  it  appeared  to 
M  4  me, 

*  Pari,  1487. 
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me,  that  the  evident  meaning  of  the  re~ 
fumption  of  royal  grants,  was  to  iupport 
the  proper  dignity  of  the  crown,  and  to 
execute  acts  of  ftrict  juftice. 

But  an  opinion  having  prevailed,  that, 
from  Robert  Bruce  to  James  V.  the  princes 
of  Scotland  had  been  uniformly  engaged 
in  defigns  to  fubvert  the  power  of  the  no- 
bles, it  has  been  thought,  that  the  ruin  of 
the  ariitocracy  might  be  intended  by  the 
frequent  revocations  which  were  made  of 
the  royal  property. 

To  the  opinion,  that  thefe  defigns  were 
real,  Dr  Robertfon  has  fubfcribed  ;  and  he 
is  confident,  in  a  particular  manner,  that 
Robert  Bruce  was  actuated  with  a  view  of 
depreffing  the  nobility,  when  he  called  up- 
on his  vaflals  in  parliament  to  produce  the 
charters  by  which  they  held  their  poffef- 
fions.  I  approve  his  attempt  to  illuftrate  a 
problematical  point  of  our  hiftory ;   but  I 

am 
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am  not  convinced  by  the  fenfe  or  tenor  of 
his  obfervations. 

He  exprefsly  affirms,  that  King  Robert's 
intention,  in  endeavouring  to  recall  the 
-crown-lands,  which  were  poflefTed  under 
improper  titles,  was,  '  to  check  the  grow- 
'  ing  power  and  wealth  of  the  nobles.' 
Yet  the  crown,  in  thofe  times,  according  to 
his  own  narrative,  rauft  have  been  necefli- 
tous.  He  makes  all  the  barons,  without 
exception,  '  to  ftart  up  at  once,  and  draw 
1  their  fwords,'  in  oppofition  to  the  mea- 
fure  of  King  Robert.  Yet  King  Robert 
was  a  victorious,  a  high  fpirited,  an  able 
Prince,  and  could  not  poffibly  be  without 
fome  perfonal  influence.  In  fine,  he  makes 
the  refentment  of  the  nobility  to  this  mea- 
fure,  '  as  an  attack  upon  their  order,'  to 
occafion  a  confpiracy.  Yet,  it  appears, 
that  the  attack  was  not  intended  againft  the 
order  of  the  nobles,  but  againft  thofe  of 
the  vafTalage,  who,  during  times  of  confu- 

fion> 
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Hon,  had  pofTefTed  themfelves  unjuftly  of 
crown-lands ;  and  perfons  alone  of  this  de- 
fcription  were  interefted  to  engage  in  a 
confpiracy  *. 

It  is  alfo  to  be  obferved,  that,  in  this 
age,  a  parliamentary  inquiry  was  too  ar- 
tificial a  method  of  humbling  the  nobility. 
The  condemnation,  too,  of  the  confpira- 
tors  by  the  Black  Parliament,  is  a  demon- 
ftrative  evidence,  that  all  the  nobles  were 
not  offended  with  Robert,  nor  engaged  in 
the  confpiracy  ;  for,  in  this  cafe,  it  was 
impoflible  that  King  Robert  could  have 
prevailed. 

Thefe  remarks,  it  is  probable,  may  jufti- 
fy  the  account  I  have  given  of  King  Robert's 
revocation  f.  Similar  views  of  doing  ju- 
ftice  to  the  crown  directed  the  refumptions 

of 

*  Hiftory  of  Scotland,  vol.  i.  p.  39. 
t  P.  4<3-47v 
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pf  future  princes.  And,  with  refpect  to  the 
particular  defigns  of  humbling  the  nobles, 
which  Dr  Robertfon  imputes,  in  fuccef- 
Jion,  to  our  monarchs,  from  Robert  Bruce  to 
James  V.  I  muft  confefs,  that  I  can  find  no 
vouchers  from  which  they  are  to  be  inferred 
in  the  moft  diftant  degree.  The  ftatute-  book 
contains  repeated  and  confiftent  evidence, 
from  which  it  is  to  be  gathered,  that  no 
fuch  defigns  could  be  formed.  The  im- 
politic and  defultory  conduct  of  almoft  all 
the  princes  of  the  houfe  of  Stuart,  con- 
tradict the  notion.  The  anxious  and  per- 
petual attention  of  parliaments,  to  fupport 
the  royal  wealth,  contradict  it.  The  no- 
bles, who  were  fo  important  a  branch  of 
the  legiflature,  would  not  have  given  their 
confent,  and  appended  their  feals  to  a  mul- 
titude of  ads  of  revocation  of  royal  gifts, 
and,  of  annexation  of  new  property  to  the 
crown,  if  they  had  been  fenfible  that  their 
princes  had  been  engaged  in  formal  at- 
tempts to  humble  them. 

In 
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In  confirmation  of  the  defigns,  afcribed 
to  our  princes,  of  humbling  the  nobility, 
Dr  Robertfon  has,  indeed,  appealed  to  the 
improvements  ;which,  in  different  reigns, 
took  place  in  jurisdiction  and  courts*. 
But  thefe  improvements  are  not  to  be  ac- 
counted for  by  ftrong,  or  even  cautious 
acts  of  royal  wifdom  ;  and,  while  they  fer- 
ved  to  mortify  the  nobility,  they  were  alfo 
to  detract  from  the  prerogatives  of  our 
princes.  Their  great  effect  was  to  advance 
the  fecurity  and  the  liberties  of  the 
people  ;  and  their  caufes  are  to  be  traced, 
not  in  plots  to  ruin  the  nobles,  but  in  the 
natural  progreflion  of  the  fyftem  of  fiefs  f. 

It  is  true,  at  the  fame  time,  that  the  dis- 
putes of  our  fovereigns  and  their  nobility 
were  frequent  and  violent.  But,  of  thefe,  the 
reafons  are  obvious,  and  the  moft  common 

book* 

•  Kift.  of  Scotland,  vol,  I.  p.  35.  46. 
f  Chapter  iv.  fe<ft.  iii. 
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books  of  our  hiftory  have  affigned  them. 
They  generally  arofe  out  of  the  events  of  the 
times.  They  were  not  plans  of  a  long  and  a 
Uniform  concert,  but  burfts  of  refentment, 
of  paflion,  and  of  revenge.  To  feek  for  fub- 
tle  and  inlidious  motives  of  conduct,  is, 
however,  a  common  practice  among  hifto- 
rians  ;  and  the  few  critics  who  join  philo- 
fophy  to  tafte,  have  remarked  this  frailty 
as  peculiar  to  thofe  among  them,  who 
have  the  feweft  opportunities  of  knowing 
mankind  and  the  world.  Narrators  of 
this  kind  are  riever  to  make  a  proper  al- 
lowance for  the  weight  of  prefent  paf- 
fions  and  prefent  circumftances,  over  act- 
ors in  great  fcenes  ;  and  they  perceive  not, 
that,  when  they  fufpedt  and  refine  the  molt, 
they  are  often  to  take  the  worft  meafure 
of  human  affairs. 

NOTE 
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NOTE     VIII.      Page  54.     [ft]. 


Pojeffions  of  the  Scottifh  Kings  in  England, 
The  Ufage  of  Corodies. 

BE  S 1 1)  E  the  territory  and  lands  en- 
joyed by  the  Scottifh  princes  in 
their  own  kingdom,  they  had  many  fair 
poffeflions  in  England.  But,  I  fuppofe,  it 
is  impracticable  to  enumerate  them  with 
precifion.  A  few  hints  is  all  I  can  pro- 
pofe  on  this  fubject. 

Concerning  the  claims  and  the  property 
of  our  fovereigns  in  Cumberland  and  Nor- 
thumberland, there  is  much  in  our  hifto- 
ries.  And,  it  is  probable,  that,  in  very 
early  times,  they  had  alfo  pofleflions   in 

York^ 
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Yorkfliire.  The  flieriff  of  this  county,  in 
the  fourth  year  of  Henry  II.  made  the  fol- 
lowing return  to  the  barons  of  exchequer 
'  Willelmus  de  Sumervill  debet  XX  mar- 
'  cas  argenti.  Sed  manet  in  terra  Regis 
*  Scotiae  in  Loeneis  *.'  This  return  be- 
ing on  the  bufinefs  of  Yorkfliire,  the  ter- 
ra mentioned  in  it,  muft  have  been  fitu- 
ated  there.  In  old  writings,  the  terra  of 
a  proprietor  was  his  feigneurie  or  lord- 
Jhip.  The  territory  of  Loene  or  Lohene 
appears  then  to  have  been  a  lordfhip  of 
the  King  of  Scots  in  Yorkfliire.  From  this 
circumftance,  which  I  mention  incidentally 
as  an  illuftration  of  the  property  of  the 
Scottifli  princes  in  England,  I  will  ven- 
ture to  hazard  a  conjecture. 

William  Rufus  marched  a  powerful  ar- 
my againft  Scotland.  Malcolm  III.  haftened 

to 

*  Mag.  Rot.  4.  Hen.  2.  Rot.  5.  a.  Everwichfcira.  ap. 
Madox,  Hift.  of  the  Exchequer,  vol.  1.  p.  3. 
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to  oppofe  him.  He  advanced  with  his 
forces  out  of  Scotland  into  Lothene  in 
England,  and  there  remained.  '  Thefe,' 
fays  my  Lord  Hailes,  '  are  the  words  of 
*  the  Saxon  Chronicle,  which  have  been, 
'  and  probably  ever  will  be,  the  fubje£t  of 
1  fruitlefs  controverfy  *.' 

The  territory  of  Loene  or  Lohene,  and  the 
Lothene  in  England,  of  the  Record  and  the 
Chronicle,  were  I  conceive,  the  fame  place. 
It  had  belonged  to  the  kings  of  Scotland 
in  the  age  of  Malcolm  III.  and  to  this  ter- 
ritory he  marched  his  army.  I  add,  it  was 
for  this  eftate,  and  not  for  Lothene,  or  Lo- 
thian in  Scotland,  that  Malcolm  IV.  ac- 
knowledged himfelf  the  vaifal  of  Hen- 
ry II. 

In  Northamptonfhire,  there  alfo  belong- 
ed to  the  King  of  Scots,  in   the  reign  of 

Henry 

*  Annals  of  Scotland,  vol.  1.  p.  21. 
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Henry  II.  the  towns  and  lands  of  Ache- 
ley,  Haringworth,  Fodringhey,  Bofiet, 
Brageiield,  Pedington,  Drahton,  Berton, 
Herdewich,  and  Prefton  Gileberti.  This 
appears  from  records  produced  by  Mr  Ma- 
dox  for  the  purpofe  of  proving,  that  feveral 
lords  of  Englifh  feigneuries  were  fome- 
times  exempted  from  common  amercia- 
ments. And  the  King  of  Scots,  as  lord  of 
the  feigneuries  juft  now  mentioned,  was 
not  charged  with  the  fines  which  had  been 
fet  upon  the  hundreds,  towns,  and  lordfhips 
of  Northamptonfhire  *. 

In  the  counties  of  Cambridge  and  Hunt- 
endon,  and  in  Warwickfhire,  the  King  of 
Scots,  in  the  reign  of  Henry  II.  was  like- 
wife  in  poffeflion  of  the  lands,  towns,  and 
feigneuries  of  Stiviclea,  Paxton,  and  Adel- 
akefton.  Different  records,  in  the  collec- 
N  tions 

*  Madox,  Hlft.  of  the  Exchequer,  vol  i.  p.  539.  540. 
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tions  of  Mr  Madox,  evince  thefe  particu- 
lars *. 

That  the  King  of  Scots  had  other  poiTef- 
fions  in  England,  is  a  matter  of  high  pro- 
bability. But  where  are  we  to  fearch  for 
the  evidence  of  them  ?  From  what  has 
been  noticed,  I  am  induced  to  correct 
a  miftake,  which  is  committed  by  my 
Lord  Lyttelton.  His  Lordfhip,  I  believe, 
is  feldom  pofitive,  but  when  he  has  a  title 
to  be  fo.  He  has  aiTerted,  however,  that 
t'  ere  were  no  fiefs  in  England  pollened  by 
the  Scots,  in  the  reign  of  Henry  II.  but 
in  the  three  northern  counties,  and  that, 
after  the  delivery  of  thefe  counties  to  this 
Prince,  he  had  no  liegemen  or  vaffals  of 
the  Scottifh  nation,  but  the  Scots  inhabit- 
ing Lothian  •f.  Now,  the  eftates  and  ter- 
ritories 

*  Madox,  Hift.  of  the  Fxchequer,  vol.  i.  p.  539.  540. 
f  Hift.  of  Henry  IT.  vol,  ii.  p.  483.     Edit.  1 769. 
His  Lordfhip,  it  is  to  be  obferved,  is  of  opinion,  that  it 

was 
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Htories  which  have  been  enumerated,  have 
a  reference  to  the  age  of  Henry  II.  ;  and 
they  refer  to  counties  different  from  thofe 
to  which  his  Lordfhip  has  alluded. 

When  the  Scottifh  Princes  were  to  appear 
in  the  Englifh  court,  to  exprefs,  their  ho- 
mage, and  to  add  to  the  dignity  of  the  kings 
of  England,  by  feudal  attendance,  they  were 
allowed  a  corody  or  penfion  for  their  expen- 
ces.  This  was  a  rite,  growing  out  of  feudal 
manners,  and  mull  not  be  confidered  as  an 
expreffion  of  meannefs  or  fervitude. 

It  is  natural  to  think,  that,  from  the 
reign  of  Malcolm  I.  thefe  corodies  or  pen- 
fions  were  in  ufe.  For,  befide  the  military 
fervice  to  be  performed  by  him  for  Cum- 
berland, he  was  to  attend  the  kings  of 
N  2  England 

•was  the  Lothian  in  Scotland,  which  was  the  fief  held  from 
Henry  II.  A  learned  antiquary  has  examined  this  opi- 
nion at  great  length.  Remarks  on  the  Hijlory  of  Scotland, 
ch.  ii. 
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England  in  all  folemn  feftivals  ;  and,  for 
this  end,  houfes  of  reception  on  the  road 
were  affigned  to  him  •*. 

When  King  Stephen,  in  the  firft  year  of 
his  reign,  celebrated  the  feftival  of  Eafter, 
he  held  a  council.  At  this  council,  among 
his  tenants  in  capite,  was  Henry  the  fon  of 
David  I.  He  was  here,  it  is  to  be  imagined, 
as  Princeps  Cumbriae,  or  perhaps  for  the 
honour  of  Huntingdon.  In  this  council 
King  Stephen  granted  to  Rodbert  the  bi- 
fhoprick  of  Bathe  ;  and,  to  this  charter  f, 
Henry  was  a  witnefs.  That  a  corody  was 
allowed  upon  this  occafion  is  highly  pro- 
bable. 


la 


*  Bromton,  ap.  Maitland,  Hift.   of  Scotland,  vol.  1". 

P-  3°7- 

f  It  was  granted,  •  audientlbus  et  collaudantibus  om- 

*  nibus  fitklibus,  Willelmo   Archiepifcopo  Cantuarienfis — 

*  -Henrico  fiUo  regis  Scotiae.'     Madox,  vol.  i.  207. 
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In  the  fifth  year  of  Stephen,  however,  it 
appears,  that  a  penfion  was  actually  enjoy- 
ed by  the  Kings  of  Scotland  ;  and  the  evi- 
dence of  this  corody  does  not  defcribe  it  as 
a  new  inftitution.  Bertram  de  Bulemer 
had  allowance,  at  this  time,  upon  his  ac- 
count as  fherifF  of  Yorkfhire,  for  the  coro- 
dy of  the  Kings  of  Scotland,  '  in  coming 
'  to,  and  going  from  the  King  of  England's 
'  court*.'  In  the  third  year  of  Henry  II.  the 
fherifF  of  Devon  was  allowed  Lxxii  l.xixs. 
and  xd.  for  the  corody  of  the  King  of 
Scotland,  by  the  Chancellor,  and  the  Earl 
of  Leicelter  f .  Thus,  there  is  poiitive 
N  3  proof 

*  In  corredio  regis  Scotiae  I.  viii  xvs.  et  iiii  d.  numcro, 
veniendo  ad  curiam,  et  redeundo.  Mag.  Ror.  5.  Stcph. 
Rot.  3.  a.  Evci  wicfura.  Rertrannus  de  Bulemer  Vice- 
comes.     See  Madox,  vol.  i.  p.  364. 

f  Et  in  corredio  Regis  Scotiae,  Lxxii  1.  et  xixs.  et  x  d. 
per  Cancellarium  et  Comitem  Legreoeltriae.  Mag.  Rot.  3. 
H.  2.  Rot.  4.  a.  Lincolicfc.  Jordanus  de  Bloflevilla, 
Sheriff,  ap.  Madox,  vol.  i.  p.  207. 
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proof,  that  David  I.  and   Malcolm  IV.  en- 
joyed corodies  from  England. 

To  William  the  Lion  a  corody  was  al- 
lowed by  Richard  I.  It  was  granted  by  a 
charter  which  is  yet  extant,  and  which  is 
to  be  highly  valued,  as  expreflive  of  the 
fafhion  of  thefe  times  *,  And  to  Alexan- 
der 

*  Richardus  Dei  gratia  Rex  Angliae,  dux  Norm* 
Aquitan,  Comes  Andeg'  archiepiP  epiP  abbatibus,  co- 
mitibus,  baronibus,  jufticiariis,  vicecom'  fenefcaF  prepofi- 
tis,  ballivis,  et  omnibus  mir.iftris  et  fidelibus  fuis  totius 
terre  fue,  falutem.  Noverit  univerfitas  veftra  nos  con- 
ceffifle,  et  prefenti  charta  noftra  confirmaffe,  Willielmo  il. 
luftri  Regi  Seotiae,  kariffimo  amico  et  confanguineo  et 
fiueli  uoftro,  et  htredibus  fuis  in  perpetuum,  de  nobis  et 
heredibus  noftris,  omnes  libertates  et  rectitudines  ple- 
narie,  quas  anteceflbres  fui  habere  folebant,  eundo  ad 
curiam  anteccflbrum  noftrorum,  et  ftando  ad  curiam, 
et  redeundo  a  curia  antecefibrurn  noftrorum  :  Scilicet, 
unaquaque  die,  poftquam  de  mandato  noftro  tranfierit 
flees  regni  fui  verius  curiam  noftram,  centum  folidos 
Sterlingorum,  et  in  reditu  fuo  a  curia  noftra  fingulis  die- 
bus  tantundem,  quoufque  in  terram  fuam  venerit ;  et 
iin^ulis    dicbus  ex  quo  .venerit  ad  curiam  noftram,  ufque 

ad 
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der  III.  a  penfion  of  this  fort  was  granted 
by  Henry  III.  fc 

N4  The 

ad  receffum  fuum,  verfus  terram  fuam,  triginti  folidos 
Sterlingorum,  et  duodecem  de  dominicis  *  guaftellis 
noftris,  et  totidem-  de  f  femenell'  noftris  dominicis,  et 
duodecim  fextercia  vim,  quatuor,  videlicet,  de  dominico 
vino  noftro  unde  nobis  fervitur;  et  duas  petras  cere, 
vel  quatuor  cereos,  et  quadiaginta  candelas  de  domini- 
cis candelis  unde  nobis  fervitur,  et  duas  libras  piperis, 
et  quatuor  libras  cinomomi ;  et  praeterea  c<mdu<!tus 
quos  anteceflbres  fui  habere  folebant,  eundo  ufque  ad 
curiam  noftram,  et  redeundo  a  curia  noftra,  fcilicet,  quod 
Epifcopus  Duuelmeniis  et  vicecom',  et  barones  Nor- 
thumbr' ad  ipfum  venient  in  finibus  regni  fui,  et  ibi  eura 
recipient  et  conducent  ufque  ;-d  Teife,  et  ibi  venient  ad 
cum  archiepifcopus  Eboracen'et  vicecom'  et  barones  Cho- 
rum', et  ibi  eum  recipient  et  conducent  ufque  ad  Epifco- 
patum  Lincoln,'  et  ibi  ad  eum  veniunt  Epifcopus  Lin- 
coln,' et  vicecomes  et  barones  provincie,  et  eum  recipi- 
ent, et  per  balivas  fuas  conducent  ;  et  fie  deinceps  epifco- 
pi  et  vicecomites  provinciarum,  per  quas  ipfe  tranfierit, 
quou.que  ad  curiam  noftram  venerit.  Charta  Richardi 
Primi    Regis  Angaae,   ap.  Calendars  of  Antient  Charters, 

P-  347- 

%  Madox,  vol.  ii.  p.  202. 
*  Gateux  cakes  or  waftels. 
f  Simnels. 
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The  ufage  of  corodies  was  common  in 
all  feudal  countries  ;  and  it  was  not  pecu- 
liar to  princes.  It  was  ufual  in  the  diffe- 
rent orders  of  fuperiority  and  vafTalage, 
and  is  to  he  confidered  as  an  expreffion, 
not  only  of  grandeur,  but  of  affection*. 


NOTE 


*  Du  Cange,  Gloff  voc:  Conredium. 
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NOTE    IX.    Page  68,     [I]. 


Extents.     Taxes. 

r  I  T  H  E  Indenture  between  Robert  I.  and 
•*-  his  fubjedts,  is  the  deed  or  writing 
from  which  it  is  concluded,  that  the  valua- 
tion called  the  old  extent,  was  framed  by  Ale- 
xander III.  To  Robert  I.  a  fubfidy  was  gi- 
ven, and  it  was  to  be  levied  '  juxta  anti- 
1  quam  extentam  terrarum  et  redituum  tem- 
'  pore  bonae  memoriae  Domini  Alexandri, 
'  Dei  gratia,  Regis  Scottorum  illuftris  ulti- 
4  mo  defuncti*/  Thefe  are  the  words 
which  are  the  authority  for  the  extent  of 
Alexander  III. 

It  appears  not  from  this  evidence,  that  a 
valuation  was  aclnally  made  by  Alexander 

III. 

*  This  deed  is  in  the  Appendix. 
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III.  A  valuation  or  extent  prior  to  his 
reign,  but  then  in  ufe,  may  be  alluded  to. 
Perhaps,  too,  the  portion  of  time  which 
patted  from  the  reign  of  Alexander  III.  to 
that  of  Robert  I.  was  not  of  fuch  a  length, 
as  that  an  ad:  in  the  times  of  the  former 
could  be  termed  an  antient  tranfaction  in 
thofe  of  the  latter.  Alexander  came  to  the 
crown  in  the  year  1249  ;  he  died  in  the 
year  1285  ;  and  the  indenture  by  Ro- 
bert and  his  fubjecls  was  executed  in  the 
year  1326.  The  difference  of  time  between 
thefe  Princes  cannot  therefore  be  confider- 
ed  as  conftituting  a  period  of  antiquity. 

But,  laying  afide  arguments  which  are 
only  probable,  it  is  to  be  remarked,  that 
there  is  an  explicit  and  clear  proof  of  an 
extent,  which  mutt  have  been  long  prior 
to  the  days  of  Alexander.  In  a  record,  en- 
titled, '  Rentale  Regis  Alexandri  tertii  vi- 
'  cecomitat.  de  Aberdene  et  de  Banff,'  there 
is  this  article  :  '  De  thanagio  de  Nathdole, 

'  fecundum 
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*  fecundum  antiquam  extent  am,  xlix.  lib. 

*  et  xvi.  denar.'  This  evidence,  which 
preffes  againft  the  old  extent  of  Alexander 
III.  was  firft  fubmitted  to  public  obferva- 
tion  by  my  Lord  Hailes  *. 

Valuations  were  common  in  all  the  feu- 
dal countries.  And  in  England,  a  wide  va- 
riety of  old  and  neiv  extents  are  to  be  pro- 
duced f .  For  the  condition  of  different 
times  was  conftantly  creating  a  neceflity 
for  different  valuations  J. 

In  England,  the  firft  tax  which  was 
known  was  Danegeld.  It  was  a  contribu- 
tion in  its  origin  for  relieving  England  from 
the  Danes.  It  was  levied  by  an  afTeffment 
on  the  Hides  of  land  ;  and  this  method  be- 
ing 

*  Annals  of  Scotland,  vol.  i.  p.  184. 
f  Appendix,  No.  II. 

±  Regiftrum  honoris  de  Richmond,  p.   64 — 69.     Ap- 
pendix, inregift.  p.  28 — 51. 
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ing  employed  in  future  taxations,  the  term 
hidage  came  to  exprefs  any  general  aid  that 
was  taken  up  from  the  landed  property  of 
the  kingdom.  A  Hidage  was  ufually  a  tax- 
ation of  2  s.  per  hide.  But,  there  are  in- 
ftances  of  hidages  at  3  s.  4  s.  5  s.  and  6  s. 
per  hide.  The  hidage  was  extended  over 
the  allodial  property,  as  well  as  the  eftates 
which  were  feudal.  And  a  hide  of  land 
was,  in  general,  to  conlift  of   100  or   120 


acres 


* 


After  the  invention  of  knight-fervice, 
the  fcut age  was  difcovered,  or  the  tax  upon 
knight-fees.  This  tax  was  peculiar  to  the 
military  tenants  f.  Thus,  Henry  II.  in 
the  third  year  of  his  reign,  lifted  a  fcu- 
tage  or  tax  from  his  vafTals  at  two  marks 
for  the  knight's  fee  ;  and  in  the  fourteenth 

year 

*  Brady,  Hift.  of  England,  vol.  i.  p.  204.  270. 
•f-  View  of  fociety  in  Europe,  in  its  progrefs  from  rude- 
nefs  to  refinement,  book  ii.  ch.  v.  and  the  notes. 
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year  of  his  reign,  he  levied  another  fcutage 
at  one  mark  for  the  knight's  fee  *. 

Carucage  was  of  the  fame  import  with 
hidage ;  but,  being  a  Normanic  term,  it  was 
not  in  familiar  ufe  till  the  age  of  William 
the  Norman  *f\  A  came  of  land  was  equal 
to  a  hide ;  and  carucage,  as  well  as  hidage, 
exprefled  a  general  taxation  over  the  whole 
landed  property  of  a  ftate.  Thus,  Richard  I. 
in  the  year  1 198,  received  an  aid  or  tax 
of  v  s.  from  every  carue  or  hide  of  land  in 
England  {. 

In  the  times  which  preceded  James  I. 
thefe  modes  of  taxation,  it  is  to  be  thought, 
were  known  in  Scotland.  But,  in  the  reign 

of 

*  Brady,  Hift.  of  England,  vol.  i.  p.  416. 
•\  Appendix  to  the  regifter  of  Richmond,  p.  10.     Ma- 
dox,  vol.  i.  p.  729. 

%  Ricardus  Rex  Angliae  accepit,  de  unaquaque  caruca- 
ra  terrae  five  hyda  totius  Angliae  quinque  folidos  de  auxi- 
lio.    Hoveden,  p.  778.  ap.  Rer.  Anglican.  Script. 
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of  this  Prince,  the  tax  by  the  pound-land 
came  into  fafhion.  And  it  was  in  this 
method  that  the  fubfidy  from  the  proprie- 
tors of  territory  was  raifed  to  pay  their  pro- 
portion of  his  cqftage  or  expences  while  in 
England  *< 


NOTE 


*  Black  A&s,  pari.  1424,  cap.  10,  1 1. 
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NOTE      X.     Page  81.     [K]. 


The  Leges  Malcolmi. 

"I N  the  order  or  precedency  of  the  officers 
*  of  the  crown,  I  have  followed  the  '  Leges 
'  Malcolmi  ;'  and  upon  their  authority  I 
have  abftained  from  confidering  the  High- 
Admiral  as  a  branch  of  the  Aula  Regis. 

A  learned  and  acute  treatife  on  the  fub- 
jedt  of  thefe  laws,  has  yet  convinced  me, 
that  they  are  not  a  genuine  capitulary  of 
any  Prince  *.  But,  though  they  cannot  be 
confidered  with  the  refpect  that  is  due  to 
ftatutory  law,  and  muft  be  regarded  as  the 
work  of  a  private,   and  even  an  ignorant 

compiler  ; 

*  Inquiry  into  the  authenticity  of  the  Leges  Malcolmi. 
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compiler;  they  may,  perhaps,  be  em- 
ployed occafionally  to  illuftrate  the  manners 
of  antient  times.  And,  in  the  prefent  eafe, 
I  could  find  no  better  rule  of  decifion. 

The  officers  of  the  crown  were  of  a  high 
antiquity.  It  is  probable,  however,  that 
the  names  of  fome  of  them  are  only  of  the 
age  of  William  the  Norman.  This,  not- 
withftanding,  is  no  real  difficulty.  It  is 
common,  indeed,  among  antiquaries,  to 
reafon  from  the  name  to  the  office  ;  and 
this  fource  of  miftake  has  contributed,  in  ? 
particular  manner,  to  throw  an  obfcurity 
both  on  Englifh  and  Scottiih  ftory.  But, 
though  the  aera  of  the  Norman  invafion 
introduced  a  prodigious  multitude  of  new 
terms  and  words,  it  is  obfervable,  that  thefe, 
in  a  great  meafure,  were  to  diftinguifh  old 
and  eftablifhed  ufages. 

I  offer  this  remark  to  preclude  a  cenfure 
which  may  feem  to  affect  feveral  obferva- 

tions 
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tions  which  I  have  made ;  or,  rather,  in- 
deed, to  mow  that  I  am  aware  of  this  cen- 
fure.  For,  there  are  fome  objections  which 
mere  antiquaries  are  invariably  to  advance  ; 
becaufe,  being  perfectly  fitted  to  their  un- 
derstandings, they  are  not  to  perceive  their 
impropriety. 


O  NOTE 
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NOTE     XI.     Page  82.     [L], 


A  Mi/conception  concerning  the  JurifdicHotj, 
of  the  Sovereign. 

TH  E  revenues  of  the  King,   fays  the 
hiftoriographer  of  Scotland,  *  were 

*  fcanty  ;    he  had   not   a  ftanding  army  ; 

*  and  he  enjoyed  no  proper  jurifdiclion  *.' 
This  picture  is  full,  and  very  expreflive. 
It  is  a  pity  that  it  mould  convey  a  moft  im- 
perfect likenefs. 

I  have  mown,  that  the  revenues  of  the 
Sovereign  muft  have  been,  not  only  confi- 
derable,  but  even  ample  ;  and  it  is  obvious, 
that  the  military  arrangements  of  Scotland 

were 


*  Dr  Robertfon,  Hift.  of  Scotland,  vol.  1.  p.  14. 
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were  exa&ly  the  fame  with  thofe  in  all  the 
feudal  nations.  They  were,  therefore,  of 
importance.  A  ftanding  army  is  a  late  in* 
vention  ;  and  to  apply  the  want  of  it  as  a 
reproach  to  the  Scottifh  Sovereign  in  the 
days  of  feudality,  is  to  violate  the  laws  of 
hiftory,  and  to  judge  of  him  by  the  cuftoms 
of  the  prefent  age. 

In  connection  with  thefe  tenets,  it  is  not 
unnatural  to  find  the  notion,  that  the  Kings 
of  Scotland,  of  old,  had  no  proper  or  ade- 
quate jurifdi&ion.  But  I  am  furprifed  that 
the  author  mould  appeal,  for  the  fupport 
of  this  opinion,  to  the  very  caufe  which 
deftroys  it.  '  By  the  feudal  fyftem,'  he  ob* 
ferves,  '  the  King's  judicial  authority  was 
*  extremely  circumfcribed  *.'  The  reverfe 
of  the  conclufion  is  the  truth. 

It  was  a  neceflary  confequence  of  the 
feudal  fyftem,  that  the  vaflals  of  the  Sove- 

O  2  reign 

#  fiift.  of  Scotland,  vol.  i.  p.  16, 
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reign  were  all  in  Subordination  to  himf 
They  had  all  their  courts ;  but  from  thefe 
appeals  were  competent  to  him.  Of  their 
own  difputes  he  judged  in  thefirft  inftance, 
in  the  Aula  Regis,  to  which  they  were  fuit- 
ors  ;  and  the  decrees  they  pronounced  a-r 
mong  their  tenants,  might  come  there  to 
be  reviewed  by  appeal.  He  had  thus  not 
only  a  jurisdiction  over  the  nobles,  and  the 
tenants  in  capite,  but  over  the  whole  extent 
of  the  inferior  vafTalage  *, 

But,  while  he  had  this  exercife  of  juris- 
diction, it  is  alfo  to  be  remembered,  that, 
in  the  King's  court,  or  the  Aula  Regis,  the 
members  who  chiefly  aflifted  him,  were  the 
'*  officers  of  the  crown,'  who,  in  their  Sepa- 
rate capacities,  were  the  great  difpenSers  of 
public  juftice  f. 


in 


9  Chapter  IV.  Seel.  II. 
•J  Chapter  IV.  Scd.  I. 
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In  fact,  as  the  feudal  fyftem  had  produ^ 
ced  the  eiidlefs  claims,  and  the  wide  juris- 
diction of  the  Sovereign,  it  was  its  decline 
which  was  to  circumfcribe  them*  And  the 
regular  courts  which  were  eftablifhed  upon 
the  fall  of  the  Aula  Regis,  were  to  be  a 
check  to  his  powers,  and  to  approximate 
to  perfection  the  ends  of  government,  and 
the  liberties  of  the  people  *« 

This  attack,  therefore,  Upon  the  fuffi- 
ciency  of  the  jurifdiction  of  the  Sovereign, 
appears  in  a  very  improper  light ;  and  I  am 
fenfible,  that,  in  derogating  from  it,  this  au* 
thor  is  folicitous  to  detract  alfo  from  the  offi- 
'  cers  of  the  crown.'  For  he  affirms,  that  they 
4  received  little  falafy  befides  the  fees  and 
*  perquifites  of  their  office  f;'  and  he  holds 
them  out  by  implication  as  unacquainted 

O  3  with 

*  Chapter  IV.  Setf.  Ill* 
f  Hift.  of  Scot.  vol.  i.  p.  I4< 
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with  fplendour,  and  as  ordinary  perfons. 
Yet  their  greatnefs  was  overgrown  * ;  and 
they  belonged  to  the  prime  nobility,  of 
whofe  power  he  every  where  fpeaks  in 
terms  which  are  extravagant.    • 

I  am  thus  induced  to  fufpect,  that  this 
hiftorian  has  not  attended  to  the  Aula  Re- 
gis, and  the  c  officers  of  the  crown,'  any 
more  than  to  the  general  fpirit  of  the  feu- 
dal fyftem  itfelf.  And  I  obfervev  that,  in 
another  performance  of  his,  he  feems  to 
lofe  fight  altogether  of  this  court  and  thefe 
officers.  It  is  thence,  I  imagine,  that  he- 
defcribes  the  Jujliza  of  Aragon  as  an  offi^ 
cer  only  known  to  that  country  ;  and  that 
he  ventures  to  reafon,  and  in  a  formal  me- 
thod, under  the  idea  of  this  inftitution  as  a 
Peculiarity  j\  Yet  the  Jujliza  or  Jujlicia 
of  Aragon  was  an  officer  who  was  familiar 

to 

•  Chapter  IV.  Setf.  I. 

\  Hift.  of  Charles  V.  vol  i.  p,  152.   339.  340.    341- 

342- 


And  the  Conftitution  of  Scotland.       215 

to  every  feudal  ftate.  Though  his  powers 
were  to  vary  under  different  governments, 
he  was  every  where  a  part  of  the  Aula  Re- 
gis. He  was  the  Jujlicier  whom  I  men- 
tion in  the  text.  He  made  his  appearance, 
not  only  in  Aragon,  but  in  Normandy,  in 
Sicily,  in  France,  in  England,  and  in  Scot- 
land. 


t>4  NOTE 
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NOTE      XII.      Page  84.      [Mj. 


An  Idea  of  Baronial  Magnificence, 

THE  feudal  nobility  were  exceedingly 
magnificent ;  and  there  is  not  a  more 
curious  monument  of  their  ftate  andfafhion 
than  '  the  Regifter  of  the  Honour  of  Rich- 
ie mond.'  The  Earl  of  Richmond  had  im- 
menfe  pofTeflions ;  and  we  may  form  a  no- 
tion of  his  grandeur  from  the  eftablifhment 
of  h is  Guard  for  Richmond  cattle.  There 
were  in  this  eftablifhment  eight  places  or 
offices  ;  and  they  are  defcribed  in  this  man- 
ner. 

Placea  Ranulphi  filii  Roberti  in  caftro 
Richmundiae  ad  capellam  S.  Nicolai. 

Placea  conftabularii  in  clauftro  turns. 

Placea 
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Placea  Brrani  filii  Alani  in  magna  Aula 
de  Scoulande, 

Placea  Torphini  filii  Roberti  de  Manfeld, 
inter  coquinam  et  bracinam* 

Placea  Ranulphi  filii  Henrici,  ex  parte 
occidentals  de  Scoulandhall. 

Placea  Conani  filii  Heliae,  juxta  claufu 
turris  ex  parte  orientali  extra  mum. 

Placea  Camerarii,  ex  parte  orientali  de 
Scoulandhall  juxta  furnum. 

Placea  Thomae  de  Burgo,  ex  parte  occi- 
dentali  majoris  capellae  ad  canonicos  in 
muris  f. 

To 

*  Regiffrum  Honoris  de  Richmond,  exhibens  terra- 
rum  et  villarum  quae  quondam  fuerunt  Edwini  Comitis 
infra  Richmundfhire  defcriptionem :  Ex  libro  DomefJay 
in  thefauria  Domini  Regis,  Fol-  Load.  1722. 
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To  each  of  thefe  places  there  was  annex- 
ed a  feudal  eftate  to  a  confiderable  amount. 
Ranulph  the  fon  of  Robert  had  fix  knight- 
fees.  The  conftable  in  the  Keep  of  the 
tower  had  fix  knight-fees,  and  a  half  of  a 
knight's  fee.  Brian  the  fon  of  Alan  had 
four  knight-fees,  and  a  fixth  part  of  a 
knight's  fee.  Torphin  the  fon  of  Robert 
of  Manfeld  had  two  knight-fees.  Ranulph 
the  fon  of  Henry  had  three  knight-fees,  and 
a  fixth  part.  Conan  the  fon  of  Helias  had 
three  knight-fees  and  a  half.  The  cham- 
berlain in  the  eaft  part  of  Scoulandhall  had 
two  fees  and  a  half.  And  Thomas  de 
Burgh  had  two  knight-fees.  I  call  thefe 
eftates  confiderable  ;  becaufe  there  is  reafori 
to  think  that  thefe  fees^  or  the  greateft 
number  of  them,  confuted  each  of  twelve 
carueates  of  land  *„ 

Few  noblemen  were  fo  powerful  as  the 
Earl  of  Richmond,  who  pofFefled  four  hun- 
dred 

*  Regift.  Hon.  de  Richmond,  p.  26 — 36, 
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dred  and  forty  lordftiips  in  different  coun- 
ties of  England  *.  But  all  the  nobles  af- 
fected fimilar  forms  of  grandeur  ;  and  the 
leaft,  as  well  as  the  greateft,  gave  out  fees 
and  eftates,  which  they  connected  with  of- 
fices and  peculiarities  of  fervice. 


NOTE 


•  Obfcrvat.  in  Regiftrum,  p.  257. 
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NOTE       XIIL      Page  85.      [NJ. 

An  bnperfecl  Theory  concerning  the  Rife  of 
the  Jurifdiclion  of  the  Nobles.  Thanes. 
Thane-land* 

AFTER  having  treated  the  jurifdic- 
tiori  of  the  Sovereign,  Dr  Robertfon 
defcribes  that  of  the  nobles.  He  expreffes 
himfelf  in  this  manner. 

*  The  barbarians,  who  overran  Eu- 
rope* having  deftroyed  moft  of  the  great 
cities,  and  the  countries  which  they  fei- 
zed  being  cantoned  out  among  powerful 
barons ,  who  were  blindly  followed  by 
numerous  vajfals,  whom,  in  return,  they 
were  bound  to  protect  from  every  inju- 
ry ;  the  adminiftration  of  juftice  was 
greatly  interrupted*  and  the  execution  of 
any  legal  fentence  became  almoft  im- 
practicable.    Theft,  rapine,  murder,  and 

•  di£- 
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diforder  of  all  kinds,  prevailed  in  every 
kingdom  of  Europe,  to  a  degree  almoft 
incredible,  and  fcarce  compatible  with 
the  exiftence  of  civil  fociety .  Every  of^ 
fender  (heltered  himfelf  under  the  pro- 
tection of  fome  powerful  chieftain,  who 
fcreened  him  from  the  purfuits  of  juftice. 
To  apprehend  and  to  punifh  a  criminal, 
often  required  the  union  and  effort  of 
half  a  kingdom.  In  order  to  remedy 
thefe  evils,  many  perfons  of  diftinction 
were  entrufted  with  the  adminiftration  of 
juftice  within  their  own  territories.  But 
what  we  may  prefume  was,  at  firft,  only  a 
temporary  grant,  or  a  perfonal  privilege, 
the  encroaching  fpirit  of  the  nobles  foon 
converted  into  a  right,  and  rendered  he- 
reditary.    The  lands  of  fome  were  erec- 

'  ted  into  Baronies,  thofe  of  others  into 

c  Regalities  *.' 

Here  we  have  barons  immediately  after 

the 

.  f  H«ft»  of  Scotland,  vol.  I.  p.  17.  it. 
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the  conquefts  of  the  barbarians !  Yet,  a  ba- 
ron was  a  tenant  in  capite  by  knight-fer- 
vice.  And,  from  the  eftablifhment  of  the 
European  dates,  till  the  invention  of 
knight-fervice,  there  pafled  many  centu- 
ries. Thefe  barons,  too,  had  no  jurifdic- 
tion !  and  yet  they  had  vajfals !  And  it 
was  a  confequence  of  the  murders  and  ca- 
lamities promoted  by  them,  that  baronies 
and  regalities,  with  jur ij diet ions,  were  erec- 
ted !  When  Montefquieu  refutes  the  Abbe 
du  Bos,  he  applies  to  him  what  the  Egyp- 
tian priefts  faid  to  Solon,  '  O  Athenians  ! 
*  ye  are  mere  children.' 

It  is  perfectly  obvious,  that  the  chiefs  of 
the  barbarians  had  both  civil  and  criminal 
jurifdiction  in  their  woods  *.  They  car- 
ried with  them  thefe  powers  into  their 
conquefts  ;  and  the  feudal  law,  arifing  out 
of  the  antient  manners  of  their  nations, 
and  out  of  the  new  fituations  experienced 
by  them,  the  chiefs  were  made  to  alter 

gra- 

*  Tacit,  de  Moribus  Germanornno. 
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gradually  their  condition  ;  and  thofe  pecu- 
liarities and  innovations  commenced,  which 
characterife  the  nobles  of  Europe,  under 
the  empire  of  fiefs. 

If  mere  diforders  and  calamities  could 
have  produced  the  baronial  and  feudal 
jurifdictions,  they  muft  have  appeared  in 
every  nation  whatever.  And,  it  is  wor- 
thy of  remark,  that  the  jurifdi&ions  of  the 
nobles  were,  in  reality,  one  of  the  moft 
powerful  fources  of  the  confufions  and  tu- 
mults of  the  middle  times. 

In  Scotland,  as  well  as  in  England,  the 
Thanes  preceded  the  Earls  and  Barons.  The 
Thanes  were  military  tenants  of  the  crown; 
but  their  eftates  were  not  divided  into^^r, 
and  furnifhed  no  known  or  certain  number 
of  Knights.  After  earls  and  barons  were 
known  in  Scotland,  the  Thanes  died  away; 
for  thofe  who  were  pofleffed  of  thane-landy 
gave  it  to  the  crown,  and  took  it  back  un- 
der the  erection  of  earldoms  and  baronies. 

But, 
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But,  though  it  is  to  be  conceived,  that 
the  converfion  of  thanes  into  earls  and 
barons  took  place,  to  an  extenfive  degree, 
in  England  and  Scotland,  in  the  times  of 
William  the  Norman,  and  of  Malcolm  III. 
yet  it  was  not  univerfal.  For,  in  the  for- 
mer kingdom,  there  are  records  which 
evince  their  exiftence  in  the  reigns  of 
Henry  I.  King  Stephen,  Henry  II.  Ri- 
chard I.  King  John,  and  Henry  III.  *.  And, 
in  Scotland,  there  are  authentic  char- 
ters, which  prove,  that  there  were  thanes 
in  the  days  of  Alexander  II.  and  down  to 
the  year  fourteen  hundred  and  ninety- 
*wo  f, 

NOTE 


*  Madox,  Hift.  of  the  Exchequer,  vol.  i.  p.  1 2 . 1 30.  4 1 7, 
♦59.  694.  698.  707. 

f  Lord  Hailes,  Annals  of  Scotland,  vol.  i.  p.  27. 
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NOTE      XIV.      Page  86.     [O]. 


The  fuppofed  Pre-eminence  of  the  Scotti/J? 
Arijlocracy. 

TH  E  political  powers  of  the  Scottifli 
nobles,  were  confequences  of  the  an- 
tient  manners  of  the  barbarians,  and  of  the 
inftitution  of  fiefs  ;  and  they  varied  with  the 
fates  of  the  feudal  fyftem,  and  with  the  fpirit 
of  the  feudal  aflbciation.  They  were  exactly 
the  fame  with  thofe  of  the  nobility,  in  all 
the  other  ftates  of  Europe. 

An  opinion,  however^  has  prevailed, 
that  their  greatnefs  was  more  eminent  \ 
and  it  has  been  applied  to  almoft  every  part 
of  our  ftory,  with  a  fpirit  of  dogmatifm, 
that  feems  to  defy  all  inquiry.  Yet,  in 
P  fact. 
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fad,  if  this  tenet  cannot  bear  an  examina- 
tion, it  muft  follow,  that  many  writers  have 
been  bufy  to  involve  our  hiflory  in  un- 
certainty and  contradiction.. 

The  lateft,  and  the  moft  confident  ad- 
vocate, for  the  uncommon  and  extraordi- 
nary power  of  the  Scottifh  nobles,  is  Dr  Ro- 
bertfon  ;  and  he  has  been  careful  to  enu- 
merate thofe  fources  of  high  influence,, 
which  are  faidto  have  been  peculiar  to  them. 

I.  In  the  nature  of  the  country  of  Scot- 
land, this  hiftorian  has  found  one  peculiar 
caufe  '  of  the  power  and  independence  of 
4  the  Scottifh  nobility*/  That  a  mon- 
I  tainous  region  is,  in  general,  more  favour- 
able to  liberty,  than  defpotifm,  is  a  pofi- 
tion  which  admits  not  of  any  doubt;  and 
a  noble  conclufion  might  thence  have  been 
drawn  to  the  rights  of  the  people.     But, 

accor- 

#  Hill  of  Scotland,  toI.  i.  p.  2i» 
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according  to  the  fyftem  of  this  author,  the 
people  were  in  a  ftate  of  oppreilion  and 
ilavery  *  ;  and  his  inference  is  only  made 
with  refpecl  of  the  nobles.  That  the  poli- 
P  2  tical 

*  He  ohferves,  that  «  the  rights  of  the  people  were 
'  fcarce  ever  mentioned,  were  disregarded,  or  unknown.' 
Hi/},  of  Scotland,  vol.  ii.  p.  249.  And  every  where  through- 
out his  work,  he  is  appealing  to  the  opinion,  with  which 
he  introduces  it,  «  that  the  genius  of  the  feudal  govern- 
«  rnent  was  purely  driflocratical.'  vol.  1.  />«  12.  With  a 
ftrong  love  of  fyftem,  he  yet  runs  counter  to  it.  For,  the 
abjetlnefs  of  the  people,  and  the  exorbitant  power  of  the 
nobles,  are  tenets  that  cannot  agree  with  one  another. 
According  to  the  nature  ot  the  feudal  ufages,  the  ftrength 
of  the  nobility  muft.  have  refted  in  their  influence  with 
their  followers.  The  people,  therefore,  from  whom  the 
vaflalage  was  formed,  could  not  be  in  a  ftate  of  oppref- 
fion.  The  nobles  would  pay  attention  furely  to  the  in- 
ftruments  of  their  power.  This  was  a  refpedt  which 
they  owed  to  themfelves.  But,  while  the  author  often 
abandons  his  general  principle,  it  is  to  be  obferved,  that 
it  is  in  itfelf  deficient  in  folidity.  For  the  genius  of  the 
feudal  fyftem  was  purely  Democratical.  See  A  View  of 
Society  in  Europe,  in  its  progrefs  from  rudenefs  to  ro- 
finement. 
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tical  advantages,  however,  of  the  nobles* 
received  any  addition  from  this  caufe,  can- 
not be  admitted.  They  might  find  an  en- 
couragement to  faction,  by  retiring  to  fens, 
faftneffes,  and  mountains  ;  but,  if  fuch 
places  were  their  own,  they  would  not  dif- 
trefs  them  by  plunder  or  devaftation  ;  and 
the  hue  and  cry  of  the  neighbouring  dis- 
tricts collecting  a  defenfive  force,  would 
prefent  a  barrier  to  oppofe  their  incur- 
fions  *.  This,  then,  is  to  furvey,  with  an 
unfkilful  eye,  the  turbulence  of  the  nobles, 
and  to  mi  Hake  it  for  power.  It  is  not  pof- 
fible  that  a  baron,  when  confidered  as  a 
noble,  could  pofTefs  any  extraordinary  in- 
fluence, becaufe  the  place  of  his  refidence 
was  in  a  defart,  in  a  marfh,  or  on  a  moun- 
tain. And  the  intereft  communicated  to 
him  in  this  view,  when  confidered  as  an  e- 

nemy 

*  Spelman,  Glo/T.    voc.   Hutefium.     Du  Cange,  Hue- 
fium.  LL.  Robert  1.  cap.  21. 
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nemy  to  his  fovereign  or  his  country,  was 
partial,  and  of  little  confequence. 

II.  Another  remarkable    caufe   of    the 
power  of  the  Scottifh   nobility,  it  is  faid, 

*  was  the  want  of  great  cities  in  Scotland.* 
And  the  reafon  of  the  operation  of  this 
caufe,  is  thus  exprelTed.  '  Wherever  num- 
'  bers  of  men  afTemble  together,  order  mufl 

*  be  eftablifhed,  and  a  regular  form  of  go- 

*  vernment  inftituted,  the  authority  of  the 

*  magiftrate  rauft  be  recognized,  and  his 
'  decifions  meet  with  prompt  and  full  obe^ 
1  dience  *.' 

It  is  certainly  very  true,  that  men  can- 
not exift  in  great  towns,  without  order 
and  without  government.  But  this  max- 
im has  a  very  feeble  connection  with  the 
matter  in  difpute.  For,  even  on  the  fup- 
pofition  that  Scotland  had  been  filled  with 
P  3  large 

*  Hift.  of  Scotland,  vol.  i.  p.  22. 
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large  cities,  obedient  to  juftice,  it  does  not 
follow,  that  the  vaflals  of  the  baron  were 
to  renounce  their  attachment  to  him.  And, 
on  the  fuppofition  that  the  towns  of  Scot- 
land were  few  and  inconliderable,  it  does 
not  follow,  that  the  country  was  without 
law.  In  fact,  it  contained  an  infinite  mul- 
titude of  jurifdi&ions.  Now,  the  baron,  in 
either  cafe,  might  command  his  vaflals,  or 
tenants  ;  but  he  could  do  no  more.  And 
what  was  the  baron  and  his  tenants,  when 
in  competition  with  the  ftrength  of  the 
kingdom  ? 

III.  A  third  remarkable  caufe  of  the  power 
of  the  nobility  is  discovered  in  '  the  di- 
'  virion  of  the  country  into  clans.'  That 
men  who  had  eftates  from  a  chief,  and 
who  were  connected  with  him  in  blood, 
would  fight  for  him  with  vigour,  is  a  truth 
which  is  illuftrated  by  the  hiftory  of  eve- 
ry nation  of  Europe.  '  Againft  fuch  men,' 
it  is  urged,  '  a  king  contended  with  great 
*  difadvantage  5  and  that  cold  fervice  which 

*  money 
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*  money  purchafes,   or  authority  extorts, 

*  was  not  an  equal  match  for  their  ardour 
1  and  zeal  *.' 

The  connection  alluded  to  was  an  im- 
mediate refult  of  feudal  manners,  and  muft 
not  be  held  out  as  peculiar  to  Scotland.  At 
the  fame  time,  it  is  to  be  admitted,  that 
clanfhips,  in  fome  parts  of  this  kingdom, 
were  connected  more  firmly  than  in  other 
Hates.  But,  though  its  fullefl  force  is  al- 
lowed to  this  circumftance,  it  is  to  be  ac- 
knowledged in  general,  that  all  the  troops 
of  Scotland,  as  well  as  thofe  in  every  feu- 
dal nation,  felt  more  or  lefs  the  tie  of 
blood,  vaflalage,  and  clanlhip.  To  reafon, 
therefore,  from  a  part  of  thefe  troops  a- 
gainft  the  whole,  is  to  be  deceived  one's  felf, 
or  to  have  an  intention  to  deceive.  To 
defcribe  the  foldiers  of  the  baron,  as  uni- 
verfally  and  peculiarly  his  friends,  and  to 
P  4  fay, 

*  Hift,  of  Scotland,  vol.  i.  p.  aj.  24. 
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fay,  or  to  infinuate,  that  thofr  of  the  fove- 
reign  were  regularly  and  merely  his  mer- 
cenaries, is  to  give  a  violent  wound  to  truth 
and  to  hiftory.  In  general,  it  may  be  af- 
firmed, that  every  captain,  under  the  com- 
mand of  the  fovereign,  was  to  marfhal 
troops  in  the  field,  in  every  refpecl:  fimilar. 
to  thofe  whom  the  factious  noble  was  to 
lead  out  to  rebellion. 

A  mercenary  army  was  never  any  part 
of  the  Scottiih  conftitution  ;  and  it  is  ob- 
fervable  of  the  author,  that,  while  he  ap- 
peals in  this  place  to  hired  troops,  as 
weak  in  themfelves,  and  as  a  mark  of  the 
weaknefs  of  our  kings,  he  confiders  them  in 
other  portions  of  his  work  as  inftruments 
of  power  and  of  dominion  ;  and  he  objects 
a  feeblenefs  to  our  fovereigns,  becaufe  they 
wanted  them  *. 

Nor 

f  *  Nor  could  the  king  fupply  the  defcel  of  his  reve- 
e  nues  by  the  terror  of  his  arms.       Mercenary    troops 

«  and 
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Nor  ought  it  to  be  forgot,  that  the  na- 
tional militia,  or  the  allodial  force  of  the 
kingdom,  was  at  the  call  of  the  fove- 
reign  *  ;  and  that  he  might  employ  it  with 
efficacy,  when  it  was  neceffary  for  him  to 
uphold  and  fupport  the  juft  prerogatives  of 
the  crown,  or  the  invaded  dignity  of  the 
nation. 

IV.  It  is  alfo  advanced,  *  that  the  fmallnefs 

*  of  their  number  may  be  mentioned  among 

*  the  caufes  of  the  grandeur  of  the  Scottifh 
f  nobles/  And  the  ftrength  of  this  obfer- 
vation  is  brought  forward  in  this  ftrange 
fafhion.      *  The  power  of  an  ariftocracy 

'  always 

'  and  ftanding  armies  were  unknown  as  long  as  the  feu- 

*  dai  government    fubfifted  in  vigour.'     Hift.  of  Scotland, 
vol.  i.  p.    15.     *   Deltitute  of  that  great  mftrument  of  do- 

*  minion,  a  itanding  army,  the  authority  of  the  king  con- 

*  tinued  always  iecule,  and  was  often  contemptible.'  p*  i6» 
See  alio  vol-  ii.  p.  246. 

*  Chapter  ii. 
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*  always  diminijjies,  in  proportion  to  the 

*  inereafe  of  its  numbers ;  feeble,   if  divi- 

*  ded  among  a  multitude  ;  irrefiftible,  if 

*  centered  in  a  few  *.' 

The  exad  number  of  the  Scottifh  nobi- 
lity, in  antient  times,  is  not  known.  And, 
whatever  quicknefs,  and  ftrength,  and  fen- 
fibility  may  be  imputed  to  a  fmall  body ; 
it  is  clear,  beyond  the  poflibility  of  a  doubt, 
that  an  ariftocracy  mull  be  broken  more 
eafily  when  it  confifts  of  a  few,  than  when 
it  confifts  of  many.  For,  to  gain  one  or 
two  of  its  members,  is  to  deftroy  it. 

Other  marks  of  fragility  attend  this  ar- 
gument. For,  on  the  fuppofition,  that  the 
nobility  of  Scotland  were  few,  it  is  to  be 
inferred,  that  the  tenants  in  capite,  who 
were  not  noble,  muft  have  been  numerous. 
There  was  the  greater  quantity  of  territory 

to 

*  Hift.  of  Scotland,  vol.  i.  p.  24. 
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to  be  difpofed  of  to  them.  Now,  to  this 
clafs  of  men,  the  author  has  paid  no  at- 
tention. Yet,  they  muft  always  have 
been  confiderable  from  their  property,  their 
numbers,  and  the  vaflalage  in  fubordina- 
tion  to  them.  And  their  weight,  going  as 
a  counterbalance  to  that  of  the  nobility, 
a  multitude  of  them  muft,  in  reality,  have 
been  fuperior  in  wealth  and  influence  to  a 
few  nobles.  That  they  would  naturally 
range  themfelves  under  the  royal  ftandard, 
is  not  to  be  doubted.  For,  if  they  difobey- 
ed  the  fovereign,  they  expofed  their  eftates 
to  forfeiture  ;  and  the  nobles  had  no  bribes 
equal  to  thefe  with  which  to  allure  them. 

V.  *  Even  in  times  of  profound  peace, 
'  the  Scottifh  nobility,'  it  is  faid, '  formed  af- 

*  fociations,  which,  when  made  with  their 
1  equals,  were  called  leagues  of  mutual  de- 
'  fence  ;    and,  when  with  their   inferiors, 

*  bonds  of  manrent  *.' 

Affocia- 
*  Hift.  of  Scotland,  vol.  i.  p.  25. 
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Afibciations  of  this  kind,  it  is  to  be  re- 
membered, are  common  to  every  nation 
whatever,  in  certain  periods  of  its  hiftory ; 
and,  though  the  contrary  opinion  is  aflert- 
ed  by  Dr  Robertfon,  it  is  demonftrable, 
that  they  were  ftill  more  frequent  in  France, 
in  England,  and  in  other  nations,  than  in 
Scotland  *.  They  are  to  be  confidered  as 
proofs  of  the  imperfection  of  government, 
rather  than  of  the  power  of  the  nobility. 
And,  though  the  baron  might  be  ftrong  for 
a  time,  by  leagues  with  his  equals,  or  with 
his  inferiors,  it  is  to  be  obferved,  that  they 
were  always  to  impair  his  fortune,  and  of- 
ten to  wafte  it  altogether  f  ;  and  that  the 
fovereign,  while  he  had  opportunities  in- 
finitely greater  in  giving  ftrength  to  his 
arm  by  fimilar  combinations,  was  not  ex- 
pofed  to  the  fame  difadvantages. 

VI. 

*  Bruflel,  Ufage- general  des  fiefs.  Abbe  Mably,  Ob- 
ftrvat.  fur  Phift.  de  France.     Hicks,  Difcrt.  epift. 

f  See  a  p.iflage  in  the  margin  of  the  next  illuftration, 
from  the  Icon  Animorum. 
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VI.  '  The  frequent  wars  between  Eng- 
•  land  and  Scotland,'  it  is  contended,  *  proved 
'  another  caufe  of  augmenting  the  power 
1  of  the  nobility  *.'  In  general,  it  is  to  be 
thought,  that  thefe  wars  had  a  tendency 
to  ftrengthen  the  crown,  rather  than  the 
nobles.  They  were  to  preferve  the  latter 
from  factions,  by  calling  their  attention  to 
a  common  enemy,  and  by  fixing  their  views 
on  the  interefts  of  the  ftate,  and  its  gran- 
deur. 

It  is  urged,  indeed,  that  thefe  wars  pro- 
duced the  propriety  of  inverting  the  war- 
den/hips of  the  marches  in  the  barons  whofe 
eftates  were  on  the  borders  j\  Thefe  offi- 
ces, however,  if  they  are  to  be  confidered 
as  an  augmentation  of  their  power,  are  al- 
fo  to  be  regarded  as  a  fecurity  againft  its  a- 
bufe.     And  nobles,  in  this  fituation,  being 

anfwer- 

*  Hift.  of  Scotland,  vol.i.  p.  26. 
f  Ibid. 
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anfwerable  to  the  ftate  for  their  conduct, 
an  act  of  rebellion  was  a  virtual  renuncia- 
tion of  this  tranfitory  and  official  confe- 
quence. 

VII.  In  fine,  the  mod  powerful  of  all 
the  caufes  of  the  grandeur  of  the  nobility 
of  Scotland,  is  held  out  to  be  the  frequent 
minorities  of  its  princes  *.  Great  advan- 
tages were,  indeed,  opened  up  by  this  ca- 
lamity to  an  ariftocracy  for  encroaching  on 
^the  royal  authority.  In  reality,  however, 
the  monarchical  government  was  never  de- 
ftroyed  or  abolifhed.  The  ariftocratical 
form  was  never  to  eftablifh  itfelf.  The 
antient  polity  continued  uniformly  in  ex- 
ercife  and  in  power. 

From  thefe  minorities,  therefore,  inftead 
of  inferring  the  extravagant  and  peculiar 
power  of  the  Scottifh  nobles,  it  is  to  be  con- 
cluded, 

*  Hift.  of  Scotland,  vol.  i.  p.  27- 
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eluded,  that  they  either  never  intended  the 
deftruction  of  the  monarchy,  or  were  un- 
able to  atchieve  it.  This  caufe  of  power, 
accordingly,  is  to  be  viewed  as  a  ftriking 
confirmation  of  the  weaknefs  of  all  the  o- 
ther  caufes  which  Dr  Robertfon  has  been 
employed  to  advance  and  to  inculcate. 

But  while,  from  a  motive  of  refpect  for 
the  popularity  of  this  hiftorian,  and  from 
a  proper  attention  to  my  own  opinions,  I 
have  touched  upon  each  of  thefe  caufes,  it 
is  now  fit  I  mould  remark,  in  general,  that 
feveral  of  them  are  actually  to  be  referred 
to  one  head.  The  want  of  great  cities  in 
Scotland,  the  divifion  of  the  country  into 
clans,  and  the  formation  of  aflbciations  and 
leagues,  were  all  confequences  of  feudal 
manners,  and  are  not,  without  an  evident 
impropriety,  to  be  treated  as  din"  inclive  and 
peculiar  fources  of  the  greatnefs  of  the 
Scottifh  nobles.  To  promote  effects  into 
caufes,   is,  indeed,  a  practice  too  common 

with 
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with  this  hiftorian.  And  here  he  not  only 
commits  this  miftake,  but  holds  out  the 
confequences  of  a  principle  as  in  eflential 
contradiftinclion  to  it.  For  he  had  expreff- 
ly  informed  his  reader,  that  he  was  to  de- 
tail thofe  fources  of  the  power  of  the  nobi- 
lity which  were  accidental  and  fingiilar,  and 
had  no  connection  with  the  genius  of  the 
feudal  government  *. 

I  muft  alfo  give  its  weight  to  another  ge- 
neral obfervation,   which  forces  itfelf  into 

notice, 

*  *  The  Scottifli  nobles  enjoyed,  in  common  with  thofe 
of  other  nations,  all  the  means  for  extending  their  au- 
thority, which  arife  froroi  the  ariftocratical  genius  of  the 
feudal  government.  Befides  thefe,  they  poflefled  ad- 
vantages peculiar  to  themfelves ;  the  accidental  fources 
of  their  power  were  confiderable  ;  and  Angular  circum- 
ftances  concurred  with  the  fpirit  of  the  conftitution  to 
aggrandize  them.  To  enumerate  the  raoft  remarkable 
of  thefe,  will  ferve  both  to  explain  the  political  ftate  of 
the  kingdom,  and  to  illuftrate  many  important  occur- 
rences in  the  period  now  under  cur  review.'  Hift.  of 
Scotland %  vol. i. p.z\. 
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notice,  and  which  feems  to  ftrike  at  the 
foundations  of  all  that  is  advanced  by  this 
author*  In  confidering  the  political  con- 
dition of  a  feudal  kingdom,  we  ought 
never  to  lofe  fight  of  the  action  ©f  the 
different  orders  of  men,  and.  of  the  check 
they  mutually  gave  to  one  another.  To 
regard  the  nobility  as  uniformly  the  e- 
nemies  of  the  crown,  is  to  facrifice  hi- 
ftory  to  a  hypothecs.  It  is  equally  fo 
to  defcribe  them  as  peculiarly  and  ex- 
orbitantly powerful.  It  is  no  lefs  abfurd 
to  infift  forever  on  the  regular  and  the 
fettled  defpotifm  of  the  Prince.  And  it  is 
to  incur  a  fimilar  cenfure,  to  enlarge  on  the 
balance  of  authority  as  conftantly  on  the 
fide  of  the  people.  In  thefe  cafes,  we  for- 
get altogether  the  mixed  form  of  govern- 
ment which  characterifed  all  the  nations  of 
Europe,  and  fubftitute,  in  its  place,  an  a- 
riftocracy,  a  defpotifm,  and  a  democracy. 
If  we  are  to  feek  for  the  truth,  we  mull 

Q^  look 
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look  to  the  fyflem  in  all  its  branches  and 
connections,  and  in  all  its  variations. 

Under  the  deepeft  impreflion  of  the  fu- 
pereminent  and  irrefiftible  power  of  the  no- 
bles, the  author,  who  has  drawn  from  me 
thefe  remarks,  has  executed  a  performance 
concerning  Scottifh  affairs.  This  tenet  is 
held  out  conftantly,  and  always  with  per- 
tinacity. A  gaudy  edifice  catches  the  eye ; 
and,  while  we  are  about  to  examine  its 
parts,  its  foundations  give  way.  '  Fine  by 
4  defect,  and  delicately  weak  *,'  it  cannot 
wait  to  encounter  the  tempeft. 


NOTE 


*  Pope,  Epiftle  to  a  Lady* 
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NOTE      XV.      Page  87.     [P]< 


The  Prerogative  of  Private  War,     CompO" 
fitions  for  Offences.       The  Pleas   of  the 
Crown.     Latvburroivs.     The  flo'tv  Pro-* 
grefs  of  jfurifprudence. 

IT  appears  to  me,  that,  before  the  prero- 
gative of  private  war  was  confined  ex- 
clufively  to  the  Lords  of  regality,  it  was 
exercifed  extenfively  in  the  order  of  the 
nobility  ;  and  that  even  after  it  had  grown 
to  be  illegal,  the  exercife  of  it  continued  to 
difturb  and  disfigure  fociety.  The  origin 
and  the  nature  of  this  privilege  are  treated 
in  another  work  *  ;  and  in  this  place  I  am 
Qjz  to 

*  View  of  fociety  in  Europe,  in  its  progrefs  from  rude* 
nefs  to  refinement,  book  Ir 
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to  fpeak  of  it  with  a  particular  reference  to 
the  cuftoms  of  Scotland. 


Before  the  law  is  a  regular  fcience,  and 
before  the  magiftrate  acquires  the  know- 
ledge and  the  practice  of  his  proper  powers, 
men  muft  protect  themfelves,  and  engage 
in  aflbciations  for  defence  and  hoftility. 
The  individual  who  glows  with  refentment 
under  an  injury,  if  he  is  equal  to  his  anta- 
gonift,  will  be  forward  to  attack  him ;  if 
he  is  fuperior,  he  will  flatter  his  pride  and 
revenge,  by  inflicting  a  fevere  punimment ; 
and,  if  he  is  neither  equal  nor  fuperior  to 
him,  he  will  court  the  ftrength  of  thofe 
with  whom  he  is  connected  by  relation  and 
friendfhip.  It  was  thus  that  our  clans  and 
families  were  to  wage  war,  to  deform  focie- 
ty,  and  to  lofe  fubjects  to  the  ftate  *. 

Leagues 

*  By  a  regulation   in  the  Salic  code,  we  learn,  that, 
in  very  rude  times,  the  party  who,  in  revenge  of  a  quar- 
rel , 
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Leagues  and  bands  were  in  Scotland  the 

names  of  factions  of  this  kind  *.     Men   of 

Q^3  rank 

rel,  had  killed  his  enemy,  was  often  to  affix  his  head  in  a 
confpicuous  place  near  his  dwelling,  in  order  to  ftrike  a 
terror  of  his  power  and  prowefs.  And,  what  is  curious 
in  a  great  degree,  to  take  away  this  head  without  the  con- 
fent  of  the  magiftrate,  or  of  the  perfon  whofe  property  it 
had  become,  was  confidered  as  a  crime,  and  compenfated 
by  a  fine.  *  Si  quis  caput  hominis,  quod  inimicus  fuus 
'  in  palo  miferit,  fine  permiffu  judicis,  aut  illius  qui  eum 
'  ibi  pofuit,  tollere  praefumpferit,  dc.  den.  qui  faciunt  fol. 
«  xv.  culp.  iud.'     LL.Sal.  tit.  69./.  3  ap.  Lindenb. 

This  barbarous  cuftom  gave  rife  to  other  cuftoms. 
Thus,  when  hunting  was  confined  to  the  great,  to  kill  a 
wild  beaft,  or  a  bird  of  prey,  being  a  pride  to  the  Lord  or 
the  Baron,  he  made  a  parade  of  it,  by  fattening  iu  fhow,  to 
the  gates  of  his  caftle,  the  beak  of  a  bird,  the  antlers  of  a 
ilag,  and  the  head  of  any  noble  or  formidable  animal. 
There  is  yet  a  remain  of  this  ufage  among  game-keepers 
and  the  retainers  of  the  rich.  Trophies  of  this  kind  have 
moved  from  the  doors  of  the  palace  to  thofe  of  the  ftable. 
What,  of  old,  was  the  pride  of  the  mailer,  is  now  that  of 
the  fervant. 

It 

*  Stat.  James  I.  pari.  1424,  cap.  30. 
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rank  entered  into  them  on  a  footing  of  e- 
quality,  and  to  fuflain  their  mutual  impor- 
tance. And  inferior  men  found  a  place  in 
fuch  aflbciations,  by  giving  their  fervice  and 
force  to  powerful  individuals,  who,  in  re- 
turn, afforded  them  countenance  and  pro- 
tection *, 

This 


It  is  a  pain  to  reflect,  that  there  is  a  period  of  manners 
vhen  the  head  of  a  man  is  expofed  in  wantonnefs  and 
ihow,  like  that  ot  a  bird  or  a  beaft.  It  is  more  painful  to 
think  that  fuch  a  fpetfacle  or  expofition  fhould  have  tha 
fanclion  of  a  judge  ;  and  that  it  muft  have  been  encoun- 
tered, and  feen  by  the  common  and  unconcerned  paffen- 
ger  in  his  walks,  with  as  little  emotion  as  the  owlets, 
and  hawks,  and  ravens,  that  are  yet  difplayed  in  the  va- 
riations of  this  fafhion, 

*  Craig,  Jus  Feudale,  lib,  ii.  dieg.  xi. 

To  the  deadly  feuds  of  our  ancestors,  it  has  been  fome- 
timesafcribed,  that  the  face  of  Scotland  is  fo  bare,  and 
fo  little  adorned  with  trees  and  groves ;  for  hoftiltr  fami- 
lies were  to  wade  the  plantations  of  one  another.  •  Cae- 
*  dem  caede  repenfare,  decorum:  Incendia  atrernis  i^ni- 
«  bus  vindicant.  Nee  aperto  tantum  marte  ;  infidiis,  frau- 
f  dibus  agunt.     Nihil  turpe,  aut  ignobile,  fatianti    oculqs 
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This  violent  condition  of  fociety  lafted 
long,  and  was  productive  of  the  greateft 
evils.  The  firft  blow  which,  in  all  coun- 
tries, is  given  to  private  revenge,  and  pri- 
vate war,  is  the  invention  of  fines  or  com- 
pojitions.  Thefe,  in  their  rife,  were  given 
only  to  fatisfy  the  injured  party,  or  his  fa- 
mily. Afterwards,  they  are  alfo  demand- 
ed to  fatisfy  the  public  for  the  infraction 
of  its  peace.  In  Scotland,  it  is  to  be  con- 
ceived, that  compenfations  of  both  kinds 
were  prior  to  the  aera  of  any  laws  which 
now  exift  ;  and,  in  thofe  which  remain, 
there  are  notices  of  them*.  In  late  times, 
Q^4  the 

1  inimicorum  malls.     Et  haec  pedis  faepe  optimates  ever- 

*  tit ;  five  inter  ejufmodi  arma  extin&os,  five  frequentium 
«  ftipatorum  (nam  fufpeflam  vim  inimicorum  ita  fubmo- 

*  vere  necefle  eft)  fera  inopia,  diftractifque  fundis  luentes: 
c  Etiam  quod  ut  plurimum  regio  arboribus  caret,  quidam 
«  putant  illorum  odiorum  facinus  efle  ;  dum  adverfis  faci- 

*  bus  inimicorum  fylvas  cremant,  et  privatis  injuriis  vafti- 

*  tatem  patriae  faciunt.'  Barc/aius,  Icon  animorum,  ap.  Ref- 
fub.  five  flatus  Regni  Scotiae,p.  277. 

*  Reg.  Majeft.  lib.  iv.  cap.  24.  36.  38.     Stat.  James  I. 
pari.  1426,  cap.  94. 
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the  fine  to  the  private  party  had  the  title 
of  ajfythment ;  and,  on  receiving  it,  the 
perfons  or  family  injured  were  to  grant 
Letters  of  S lanes,  which  contained  a  remif-- 
fion  of  their  malice,  revenge,  and  refent- 
ment  *. 

Compofitions  are  followed  by  the  difco- 
very,  that  there  are  fome  offences  more 
peculiarly  hurtful  to  the  fate  ;  and  the  ab- 
ftracTiion  of  thefe  altogether  from  the  rude 
interference,  and  the  violent  partialities  of 

private 

*  The  words  of  this  remiffion,  in  the  form  or  writ  of 
the  Letters  of  Slaves,  are  remarkable.  *  We,  by  thir 
'  prefents,  fur  ourfilves,  and  taking  burden  as  faid  is,  for* 
■  give,  pafs  over,  and  forever  forget,  and  in  oblivion  in- 
'  ter,  all  rankor,  malice,  revenge,  prejudice,  grudge,  and 
*  refentment,  that  we,  or  thofe  for  whom  we  take  burden, 
4  in  manner  forefaid,  have,  or  may  conceive  againft  the 
'  faid  A.  P.  or  his  pofterity,  for  the  crime  forefaid.* 
Dallas  of  St  Martins,  Syjletn  of  Stiles,  p.  862.  It  is  wonder- 
ful, that  this  form  or  cuftom  fliould  have  been  in  praftice 
in  the  days  of  Mr  Dallas,  whofe  book  was  publiflied  in 
the  year  1697. 
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private  men,  is  an  immenfe  acquifition.  It 
was  to  feparate  criminal  and  civil  rules. 
It  was  to  teach  a  public  intereft  to  a  wide 
extent.  It  made  the  fufferer,  in  the  mo- 
ments of  his  anguifh,  to  forget,  in  fome 
meafure,  himfelf,  and  to  facrifice  a  part  of 
his  fefilmnefs  for  the  general  tranquillity. 
It  was  the  Kingvt\\o  was  now  to  complain, 
and  to  profecute  in  the  behalf  of  the  focie- 
ty.  This  beautiful  privilege  was  to  pre- 
pare the  way  for  the  moft  important  im- 
provements. Such  is  the  origin  of  what, 
in  England  and  Scotland,  were  termed  the 
pleas  of  the  croivn. 

This  invention  was  to  ftrike  at  the  root 
of  private  wars,  When  individuals  were 
to  acknowledge,  that  the  community  had 
a  momentous  concern  in  the  punifhment 
of  crimes  and  mifdemeanours,  they  were 
difpofed  to  leave  them  to  the  cognifance  of 
the  magiftrate.      They  were  to    obferve, 

that 
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that  the  great  law  of  fociety  is  to  refpect 
its  peace. 

To  enforce  this  rule,  ordinances  were 
made  in  a  variety  of  forms.  Abufes,  which 
had  grown  out  of  the  prerogative  of  pri- 
vate war,  were  abolifhed  or  reftrained. 
And,  as  the  nature  and  confequences  of 
crimes  came  to  be  underftood,  the  indivi- 
dual was  taught  not  to  engage  in  hoftility 
himfelf,  but  to  rely  with  confidence  in  the 
protection  and  the  power  of  the  government. 

James  I.  a  Prince  of  the  greateft  talents, 
was  to  enact,  that  no  man  mould  take  the 
liberty  to  make  war  againft  another  *. 
What  was  an  ordination  ftill  wifer,  he  de- 
clared, that  a  party  who  dreaded  harm  and 
violence,  might  apply  to  a  judge,  who  was 
to  procure  fecurity  to  him  from  his  enemy 
againft  deeds  of  outrage  and  war  f .     This 

was 

*  Stat.  James  I.  pari.  1424,  cap.  2. 
f  Stat.  James  I.  pari.  1429,  cap.  129. 
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was  the  origin  of  Letters  of  Laiv-bur- 
roivs  *.  Burroiv  was  the  pledge  or  furety^ 
that  the  la*w  ihould  not  be  broken  f. 

It  was  a  regulation  of  James  II.  that  no 
fubjecl  mould  feek  any  fecurity  from  a.  fub- 
jecl ;  but  that  the  king's  peace  ihould  be 
an  affurance  to  all  men  J.  James  III.  pro- 
hibited all  courts  of  guerra  or  war  §.  And 
James  VI.  ordained,  that  no  man  mould 
accept  the  affurance, ov  protection  of  thieves, 
or  pay  them  black-mail^  under  the  pain  of 
death  and  the  efcheat  of  moveables  II . 


It 

•  Dallas  of  St  Martins,  Syftem  of  Stiles,  p.  447. 

f  Spelman,  doff.  voc.  Burghbrech. 

\  Stat.  James  II.  pari.  1449,  cap.  12, 

§  Pari  1476,  cap.  70. 

|j  Stat.  James  VI.  pari,  1567,  cap.  21: 
I  fuppofe,    that,  originally,  the  prefent  alluded   to  in 
this  ftatute,  was  called  Black-mail,  becaufe  it  was  a  pay- 
ment in  cattle.     It  was   afterwards  a  payment  in  corn, 
and  then  in  money.    In  England,  of  old,  it  was  ufual  to 

give 
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It  is,  by  a  very  gradual  ftep,  that  laws 
are  to  produce  their  proper  confequences, 
and  to  be  a  laftmg  benefit  to  fociety.  The 
views  of  the  legiflature  go,  in  general,  be- 
yond the  ideas  of  the  people.  They  mull 
be  inculcated  and  prefled  in  a  thoufand 
fhapes.  But  the  privileges,  protections, 
and  rights,  which  are  neceflary  to  the  hap- 
pinefs  of  man,  are  never,  perhaps,  to  attain 
their  full  proportions  and  maturity.  They 
ftruggle  for  ever  with  the  imperfections  of 
the  individual  5  and,  in  ages  of  civility,  as 
well  as  of  rudenefs,  they  are  to  fuffer  from 
the  prejudices  and  the  imperfections  of  the 
legiflature  itfelf.     In  nature  nothing  is  pure 

and 

give  out  lands  to  tenants,  partly  for  money,  and  partly 
for  provifions;  and  the  payment  in  kind,  got  the  name  of 
the  Black-mail.  Tributes,  too,  under  this  appellation, 
were  paid  refpeclively  to  Englifh  and  Scottifti  chiefs,  on 
the  borders  of  the  two  kingdoms,  by  the  poorer  inhabi- 
tants. They  were  thence  protected  during  the  incurfions 
and  devaftations  of  thefe  barbarians.  Sfelman,  Clof.  vac. 
Black'ttiail. 
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and  without  a  mixture.  Wifdom  and  folly, 
virtue  and  vice,  knowledge  and  ignorance, 
liberality  and  fuperftition,  are  all  jumbled 
together,  and  fill  up  the  bright  and  the  me- 
lancholy picture  of  human  affairs. 


NOTE 
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NOTE      XVI.      Page  89.     [QJ. 

The  Vavaffor. 

THE  vaffal  of  the  tenant  in  capite,  was 
called  a  vavaffor.  He  was  the  vaffal 
of  a  vaflal.  Thofe  who  held  of  the  vavaffor, 
were  named  valvafini ;  and  this  laft  term 
had  a  reference  to  every  thing  that  is  moil 
mean  in  the  fcale  of  feudality  *.  The  im- 
portance of  the  vavaffor,  I  conceive,  was  to 
be  afcertained  by  the  diftinction  of  the  per- 
fon  from  whom  he  held,  and  from  the 
quantity  of  the  knight-fees  which  were 
conferred  upon  him.  Yet  on  this  fubjecl; 
authors  have  been  doubtful. 

Sir 

*  Du  Cange,  Gloff.  voc.  Vavaflbres.  Craig,  Jus  feudale, 
Kb.  1.  dicg.  12.     Skene  de  verb,  fignif.  voc.  Sub-vaflbres. 
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Sir  Henry  Spelman  lays  it  down,  that  a 
mefne  tenant,  who  had  more  than  a  fingle 
knight's  fee,  was  called  a  vavqffbr,  which 
he  thinks  was  a  degree  above  knights ;  c  yet,' 
fays  my  Lord  Lyttelton,  '  we  generally 
1  find  that  name  applied  to  any  vaffal  who 
*  held  a  military  fief  of  a  tenant  in  chief  of 
'  the  crown  *.' 

With  Sir  Henry  Spelman,  the  learned 
author  of  the  admirable  Commentaries  on 
the  laws  of  England,  feems  in  part  to  agree, 
when  he  confiders  the  vavaflbr  as  next  in 
dignity  beneath  a  peer  ;  but  he  exprelTes 
himfelf  with  hefitation,  and  does  not  allude 
to  the  idea,  that  the  vavaflbr  was  necejfarily 
to  pofTefs  more  than  a  fingle  knight's  fee  j* . 

In  relation  to  the  fees,  or  the  property 
of  the  vavaflbr,  it  is  very  clear,  that  he 
might  pofTefs  more  or  lefs,  in  proportion 
to  his  merits,  and  the  will  and  generofity 

of 

*  Hift.  of  Henry  II.  vol  iii.  p.  83. 
t  Blackftone,  book  1.  chap.  12. 
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of  his  fuperior.  But  is  it  to  be  thought, 
that  the  tenant  of  the  vaflal  in  capite^  took 
his  rank  immediately  after  the  nobility,  and 
before  the  dubbed  knight  ?  Was  he  of  more 
confideration  than  the  perfon  from  whom 
he  derived  his  importance  ?  This  is  im- 
poffible. 

A  difficulty  ftarted  by  fuch  eminent  men, 
ought  not  to  have  been  abandoned  by  them, 
I  will  venture,  notwithstanding,  a  conjec- 
ture on  this  topic. 

Let  it  be  obferved,  that  the  nobility  had 
fub-vaflals,  as  well  as  the  fimple  vaflfals  in 
capite.  And  let  us  conceive,  that  the  term 
vavaffbrs  was  applied  to  thefe  ;  for  they, 
too,  were  the  vaflals  of  vaflals.  Now, 
Bra&on  and  antient  lawyers  talk  of  the  va- 
vaflbrs  as  '  viri  magnae  dignitatis  *.'  But 
this  defcription  could  not  apply  to  the  fub- 
vaflals  of  the  fimple  tenant  in  capite.     It 

might 

•  Lib.  1. 
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might  apply,  however,  to  the  fub-vaffals  of 
an  earl  or  a  baron.  Thefe  then  were  the 
vavaflbrs  to  whom  the  books  of  antient  law 
exprefs  an  allufion.  Thefe  were  the  *  viri 
magnae  dignitatis,'  and  took  their  rank  im- 
mediately after  the  nobles,  and  before  the 
dubbed  knights. 

In  fad:,  the  nobility  who  were  the  mofl 
wealthy  and  the  molt  fplendid,  conferred 
grants,  to  a  great  extent,  upon  particular 
perfons  who  were  high  in  their  efteem. 
And  to  thefe  great  tenants  of  over-grown 
fubjects,  the  title  of  baron  was  often  given. 
This,  I  imagine,  was  a  confequence  of  the 
refpecl:  which  was  attracted  to  them  by 
their  riches.  They  had  the  name  of  barons , 
but  could  not  appear  in  parliament.  Thus, 
Richard  Fitzofborn,  and  Thurftan  de  Mont- 
fort,  were  the  barons  of  Henry  de  Novo 
Burgo,  Earl  of  Warwick.  The  eftateof 
the  laft  confifted  of  ten  knight-fees  ;  and 
there  are  inftances  of  great  tenants  of  the 
nobles  who  were  called  barons,  and  who 

R  were 
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were  poflefled  of  grants  ftill  more  exten- 
five*. 

It  is  proper  for  me,  however,  to  ob- 
ferve,  on  this  occafion,  that  vavqffbr  was 
peculiarly  applied  to  the  tenant  of  the  fimple 
vaflal  in  capite,  and  that  I  have  met  no 
inftance  of  it  in  an  actual  application  to  the 
great  tenant  of  a  great  lord.  I  fhould  fup- 
pofe,  notwithstanding,  that,  in  very  antient 
times,  the  term  might  be  ufed  in  this  fenfe  ; 
and,  it  is  probable,  that  its  ufe,  in  this  fenfe, 
did  not  decline  till  the  fuperior  title  of  ba- 
ron was  given  to  fuch  tenants,  and  till  they 
wifhed  formally  to  diftinguifh  themfelves 
from  inferior  vavajjqrs. 

NOTE 


*  Anderfon,  diplom.  Scot.  tab.  21.  Whitelocke's  notes 
to  the  writ  for  choofmg  members  of  parliament,  vol.  i. 
p.  310.  Lord  Lyttelton,  Hift.  of  Henry  II.  vol.  iii.  p, 
3  7y.     Brady,  Traces,  p.  1 1 6. 
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NOTE     XVII.    Page  90.     [R]. 


Fractions  of  the  Fee.  The  Multiplicity  of 
Little  Manours.  Scotti/h  Lairds.  And 
the  Portioners  of  Land. 

IN  Scotland,  there  were  fractions  of  the 
fee,  as  well  as  in  the  other  nations  of 
Europe.  A  charter  granted  by  William 
the  Lion,  confirmed  to  William  de  Vallo- 
niis,  the  lands  of  Banevin  and  Pannomor, 
and  bound  him  to  hold  them  '  per  fer- 
4  vitium  dimidii  militis  *.'  And  the  '  fer- 
'  vitium  tertie  partis  unius  militis,'  is  the 
holding  in  a  grant  of  confirmation  by  A- 
lexander  II.  f , 

R  2  There 

*  Anderfon,  Diplomat.  Scot.  tab.  29. 
f  Anderfon,  tab.  31. 
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There  were  alfo  Fractions  of  fees,  which 
flowed  from  the  grant  of  fubje&s-fuperior. 
Waldevus,  the  fori  of  Gofpatrick  Earl  of 
Dunbar,  gave  lands  '  pro  fervitio  dimidii 
1  milkis.'  Richard  de  Moreville  gave  lands 
c  pro  fervitio  quarte  partis  unius  militis.' 
And  Walter  de  Berkley  granted  out  lands 
*  pro  fervitio  dimidii  militis  *.' 

The  regular  fractions  of  the  fee  were 
the  eight  parts,  which  were  termed  its 
members y  and  which  had  this  appellation, 
from  their  being  bound  to  perform  the  pur- 
pofes  of  the  grant.  Of  thefe  the  poffef- 
fors,  according  to  the  feudal  rules,  had  ma- 
nours  and  jurifdictiqn.  Hence,  a  begin- 
ning was  given  to  a  multiplicity  of  little 
manours  ;  and  hence,  as  fiefs  died  away, 
there  was  produced  the  infinite  profufion 
of  Scottiflj  Lairds^  who  have  fo  long  been  a 
fubjecT:  of  ridicule  ;  and  who,  retaining  the 

pride 

*  Anderfon,  tab.  74.  -76.  78. 
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pride  of  feudal  times,  in  the  midft  of 
meannefs,  reprefs  at  this  moment  the  fpi- 
rit  of  improvement,  in  every  county  in 
Scotland. 

From  the  difmemberment  of  the  fee  be- 
yond the  eight  portions,  into  the  twenti- 
eth, the  thirtieth,  the  fortieth  parts,  and 
into  fragments  ftill  more  minute,  there 
arofe  alfo,  I  conceive*  a  clafs  of  men,  more 
numerous  and  more  infignificant.  I  fpeak 
of  the portioners  of  land ',  to  be  found  in  every 
Scottifh  village,  whofe  harveft  is  half  a 
fheaf;  and  who,  meagre  with  their*  petty 
pittance,  point  to  it  with  vanity,  and  de- 
fpife  the  honeft  toils  of  the  mechanic. 


R  3  NOTE 
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NOTE    XVIII.     Page  96.     [S], 


The  Sheriff. 

["  Have  faid,  that  the  Sheriff  in  his  origin 
•*•  was  appointed  by  the  Earl,  and  was 
merely  his  depute.  Mr  Madox,  I  know, 
has  contended,  that  the  Sheriff  or  Vifcount 
was  uniformly  in  the  nomination  of  the 
King,  and  never  in  that  of  the  Earl.     c  In 

*  Anglia  Vicecomes  minifter  erat  Regis,  ne- 

*  quaquam  Comitis  *.'  But  this  notion  does 
not  correfpond,  either  with  feudal  princi- 
ples, or  with  hiftory. 

In  the  appendix  to  the  Regifter  of  Rich- 
mond, there  is  a  certain  proof  that  the 
Sheriff  or  Vifcount  was  in  the  appointment 

of 

*  Not.  ad  Dial,  dc  ScaccarJo,  lib  i.  cap.  17. 
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of  the  Earl,  and  to  be  confidered  as  his  fer- 
vant  or  officer.  It  is  a  writ  with  this  pre- 
amble.    *  Alarms  Comes  Angliae  et  Britan- 

*  niae  Dapifero  fuo,  et  Vicecomiti,  et  omni- 

*  bus  baronibus  fuis  Francis  et  Anglis,  falu- 

*  tern  *.'  The  bufinefs  of  this  deed  was  to 
renew  and  confirm  fome  liberties  and  cus- 
toms to  the  burgefTes  of  Richmond. 

The  pofition,  that  the  Comes  or  Earl 
might,  of  old,  nominate  his  deputy,  and 
that  this  deputy  was  the  Vicecomes,  is  alfo 
illuftrated  in  the  Marca  Hi/panic  a  f .  And 
Du  Cange  has  preferved  examples  of  actual 
elections  of  the  fheriff  by  the  Earl  f. 

In  Scotland,   it  is  affirmed  by  Sir  Tho- 
mas Craig,  that  this  officer  was  conftantly 
R  4  in 

*  Regift.  Hon.  de  Richmond,  p.  ico. 
\  Marca    Hifpanica,  five  Limes  Hifpanicus,  lib.   ii!« 
cap.  xi- 

%  GlofT,  voc-  Vicecomes,  , 
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in  the  election  of  the  Sovereign  *.  But, 
while  his  authority  is  made  fufpicious  by 
what  is  now  urged,  it  is  overthrown  alto- 
gether by  the  following  evidence.  Henry 
the  fon  of  David  I.  as  Earl  of  Northumber- 
land, employs  this  addrefs  in  one  of  his 
charters.  *  Henricus  Comes  Alius  Regis  Scot- 
c  torum,  jufticiariis,  baronibus,  Vicccomiti~ 
*  bus,  prepofitis,  miniftris  et  omnibus  probis 
'  hominibus  fuis  totius  Comitatus  fui  Nor- 
'  thumberlandie,  Francis  et  Anglicis,  falu- 
'ternf.' 


NOTE 


# 


Jus  Feudale,  lib.  i.  dieg.  12. 
f  Anderfon,  Diplomat.  Scot,  tab.  21. 
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NOTE     XIX.    Page  106.    [T]. 


The  immeafurable  Power  of  the  Chief  Jufli- 
cier.  The  Nobile  Ojjicium  of  the  Court  of 
Sejfion. 

\  Am  inclined  to  imagine,  that  the  Court 
•*  of  Seflion,  as  it  fwallowed  up  the  civil 
powers  of  the  great  Jufticier,  was  alfo  to 
imbibe  a  remarkable  portion  of  the  wild 
extenfivenefs  of  his  jurifdi&ion. 

It  is  well  known,  that  the  powers  of  this 
officer  were  exorbitant  in  every  country  of 
Europe.  In  England,  many  inclement 
acts,  to  the  contempt  of  all  law,  were  exer- 
cifed  by  him  *.   And,  on  this  fubject,  there 

is 

*  SpeJman,  GlofT.  voc.  Juftitiarius. 
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is  a  memorable  ftory,  which  is  told  of  Ra- 
nulph  de  Glanville,  the  famous  lawyer  and 
juflicier  in  the  days  of  Henry  II. 

In  the  King's  court  at  Worcefter,  Gil-* 
bert  de  Plumtun,  a  knight,  and  a  man  of  a 
noble  extraction,  was  produced  loaded  with 
chains,  and  accufed,  before  the  King,  of  a 
rape,  by  Ranulph  de  Glanville  the  jufticier 
of  England.  The  accufation  was  made 
with  no  meafure  of  propriety  ;  and  the 
judge,  though  he  knew  his  innocence,  was 
defirous  to  condemn  him.  He  was  adjud-1 
ged  accordingly  to  be  hanged  on  a  gal- 
lows. To  the  gallows  he  was  led  out,  a- 
midft  a  concourfe  of  fpectatOrs,  who  aiTert- 
ed  his  honour,  and  the  injuftice  of  his  fate. 
Their  clamours  were  difregarded  ;  and,  in 
the  moment  that  the  knight  was  to  fuffer, 
the  Bifhop  of  Worcefter,  a  holy  man,  in- 
terfered, by  denouncing  againft  the  execu- 
tioners the  Divine  vengeance,  and  that  of 
the  Church,  if  they  mould  prefume  to  ex- 

ercifc 
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crcife  their  office  on  a  Sunday ',  and  on  the 
feaftof  Mary  of  Magdalene.  Superftition 
was  more  powerful  than  juftice.  Gilbert 
de  Plumtun  was  reprieved  till  the  next  day. 
Henry  II.  in  the  mean  time,  moved  with 
pity,  and  fenfible  that  Ranulph  de  Glanville 
had  been  influenced  by  the  low  motives  of 
refentment  and  avarice,  was  induced  to  fpare 
his  life.  Yet  this  unfortunate  man,  though 
he  did  not  die  by  the  halter,  was  made  to 
languifh  in  prifon,  by  the  authority  of  the 
jufticier*. 

The  chief  jufticier,  fays  Sir  William 
Blackftone,  '  from  the  plenitude  of  his 
4  power,  grew  at  length  both  obnoxious  to 
'  the  people,  and  dangerous  to  the  govern- 
'  ment  which  employed  him  j*.'  This  was 
to  happen  alfo  in  other  kingdoms.  The 
Jufticia,  or  Jufticier  of  Aragon,  is  compa- 
red by  the  Spanifh  writers  to  the  tribunes 

of 

*  Hovedcn,  ap.  Rer-  Anglican.  Script,  p.  622.  623. 
t  Commentaries  on  the  Laws  of  England,  book  iii. 
cb.  4. 
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of  Rome ;  and  to  the  ephori  of  Lacedaemori  ; 
and  it  was  neceflary  to  have  a  check  to  his 
authority. 

In  Scotland,  it  is  to  be  conceived*  that 
trie  exceffive  grandeur  of  the  jufticier  was 
no  lefs  inclement  than  in  other  nations. 
His  powers,  therefore,  in  civil  matters,  paf- 
fing  to  the  court  of  feffion,  it  is  not  unna- 
tural to  fuppofe,  that  the  extravagance  of 
the  jurifdiction  he  had  exerted  in  rude 
times,  was,  in  fome  degree,  to  difttnguifh 
this  new  tribunal.. 

A  fupereminent,  a  boundlefs  jurifdiction, 
is  claimed,  in  fact,  by  this  court,  has  been 
exercifed  by  it,  and  is  thought  to  be  lodged 
in  it  at  this  hour.  I  allude  to  the  nobilc 
officium  of  the  court  of  feffion,  which,  car- 
rying in  its  ufe  and  nature  the  precarious 
iuftice,  and  the  unprincipled  rudenefs  of  a 
barbarous  age,  is  not  to  be  confidered  as  a 
right,  but  as  a  deformity. 

Of 
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Of  this  prerogative  the  offices  are  moil 
extraordinary.  It  is  a  conference  of  its 
powers,  that  the  court  of  feffion  has  fuftain- 
ed  itfelf  as  competent  to  judge  in  matters 
of  rank  and  precedency.  Yet  thefe  are  the 
acknowledged  objects  of  another  jurifdic~ 
tion.  In  queftions  of  the  peerage  it  has 
determined.  Yet  thefe  are  known  to  ap- 
pertain to  the  houfe  of  Peers  *.  The  nobile 
qfficiumy  then,  conveys  a  jurifdi&ion  which 
is  peculiar  to,  and  inherent  in  other  courts. 

It  does  more.  Wherever  there  is  a  wrong, 
for  wTiich,  it  is  fancied,  there  is  no  remedy, 
it  confers  a  power  to  the  court  of  feffion 
to  interfere,  to  invent  a  rule  or  expedient, 
to  judge,  and  to  give  this  judgment  as  a 
precedent  to  polterity.  This  court  has, 
therefore,  in  effedt,  an  authority  to  make 
laws.  Here  the  judicial  powers  ufurp  up- 
on the  legiflative. 

*  The 

f  Hiftorical  Law  Trafls,  hift.  of  Courts* 
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6  Tlie  judges  of  the  feflion,'  fays  an  e- 
minent  lawyer,   *  may,  in  their  inquiries 

*  into  fads,  direct  things  to  be  done,  or 
4  fteps  to  be  taken,  which  neither  are,   nor 

*  can  be  demanded  as  a  point  of  right  *,* 
They  have  thus  an  abfolute  and  inquifito- 
rial  jurifdi&ion. 

It  has  been  faid,  that  the  law  is  a  hedge 
and  a  fence  around  the  liberty  of  the  fub- 
je£t.  But  the  nobile  officium  can  overleap 
this  hedge  and  this  fence.  It  can  pronounce 
of  a  law,  that  it  is  in  difufe,  or  that  it  is 
improper.  Yet  this  law  may  be  a  ftatute 
of  the  nation,  and  unrepealed  f .     It  can 

look 

*  Mr  Erfldne,  Inflitute  of  the  Law  of  Scotland,  p-  44. 

+  Id  vere  noftrum  jus  eft,  quale  eft  illud  quod  ex  trium  regni 
ordinum  conftitutionibus  et  ftatutis,  accedente  principis  con- 
fenfu,  promanat,  et  hoc  jus  regni  proprium  eft :  Et  a£la, 
quae  dicuntur  parliamentorum,  primo  inveftiganda,  quo- 
ties  difficultas  aliqua  occurrat,  ut  nuper  in  jure  Anglorum 
diiiraus.     In  his  quid  faciendum,  quid  fugiendum,  primo 

inquirendum ; 
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look  with  impudence  in  the  face  of  an  act 
of  parliament,  and  not  only  difpenfe  with 

its 


inquirendum  :  Neque  enim  praeter  ea,  apud   nos  ullum 
jus  fcriptum  certum  et  (labile  habemus.     Sed  profecto 
non  ea  religione  haec  apud  nos  fervantur,  qua  apud  An- 
glos ;  ubi  nemo  actum  parliament^  etiam  longa  defuetu- 
dine  pene  abolitum,  nifi  exprefla  poftera  conftitutione  an-? 
tiquatum,  unquam  violavit  impune.     Apud  nos  quaedam 
omnino  in  defuetudinem  abierunt :  Veluti,  ne  liceat  cui- 
quam  inter  fefta  Simonis  et  Petri,  et  purificationem  Vir- 
ginis  navigare  ;  ne  ludo  pilae  majoris  fe  exerceat ;  de  ve- 
ftibus  advocatorum  in  parliaments,  et  pleraeque  fimiles. 
Quaedam  non  in  totum,  led  pro  majori  parte  antiquata 
funt :  Quale  eft  illud  de  nullitatibus  per  exceptionem  re- 
cipiendis  ;  quod  tantum  in  caufis  regiis,  et  quae  circa  ejus 
patrimonium  verlantur,  locum  haber.     Quaedam  etiam, 
fi  locum  habeant,  ita  ienatus  Ubi  lubjecit,  ut  interpreta- 
tione  quo  vehnt  deducant ;  quale  ett  illud  de  inftrumentis, 
ne  in  rebus  hereditariis  five  gravibus   controverfiis  locum 
habeant,  nifi  duorum  notariorum  tellimonio  et  fignis  con- 
firmentur.     Nam  quae  res  magnae,  quae  graves  contro- 
verfiae  dicantur,  fibi  fenatus  judicium  refervavit  ;  in  quo 
etiam  faepe  variatum   vidi.      Jus  Feudale,  lib.  i.  dleg.   8. 
Thefe  are  the  ientiments  of  Sir  Thomas  Craig  on  the  def* 
potifm  of  the  court  of  feflion. 
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its  powers,  but  contemn  them.  No  banks 
can  withftand  this  torrent.  It  burfts  every 
channel,  and  wherever  it  flows,  it  carries 
deftruction  along  with  it. 

To  urge  that  the  nobile  qfficium  belongs 
to  the  court  of  feflion,  as  a  court  of  equi- 
ty, is  to  propagate  a  tenet  in  every  refpect 
frivolous.     For  equity  has  its  rules  as  well 
as  law,  and  depends  not  on  what  is  called 
the  moral  fenfe  or  the  confcience  of  parti- 
cular men.     It  is  to  make  a  farce  of  all  ju- 
rifprudence,   and  of  all  juftice,   to  talk  of 
equity  as  merely  a  depofit  in  the  breaft  of 
a  judge,  and  not  as  artificial,  regular,   and 
fyftematic.     It  is  to  exalt  the  dictates  and 
the  caprices  of  individuals  about  the  wifdom 
and  experience  of  ages,    above  evidence, 
authorities,   and  rules.      It   is  to  advance 
judges  into  defpots.     They  are  thus  to  be 
inverted  with  a  power,  that  is  above  law, 
and  above  equity.      Their  feelings,   their 
capacities,  their  frailties,  and  their  paffions, 

ar 
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are  made  to  come   in    the    place  of  the 
principles  and  the  impartialities  of  juftice. 

In  a  fituation  like  this,  the  moft  violent 
fluctuations  muft  characterife  the  decifions 
of  a  court.  An  alarming  uncertainty  muft 
prevail.  Judges  will  pronounce  a  decree, 
receive  a  reclaiming  bill  in  oppofition  to  it, 
alter  the  decree  they  had  pronounced,  and 
iiTue  a  new  decree  in  abfolute  contradic- 
tion to  it.  Foundations  will  be  laid  for 
chicane,   for    delays,    and  for   expence*. 

S  Men 


*  •  Not  many  years  ago  an  appeal  was  brought  to  the 
«  Houfe  of  Lords  from  the  court  of  feffion  in  Scotland,  in 

*  a  caufe  between  Napier  and  Macf'arlane.  It  was  iiift  tu- 
«  ted  in  March  i  745  ;  and,  after  many  interlocutors,  or- 
«  ders,  and  fentences  below,  appealed  from  and  reheard,  as 

*  far  as  the  cnurfe  of  proceedings  would  admit,  was  final- 
ly determined  in  April  1 749;  the  queftion  being  only 
'  on  the  property  in  an  ox  adjudged  to  be  of  the  value  of 

*  three  guineas.  No  pique  or  fpirit  of  party  could  have 
«  made  fuch  a  caufe,  in  the  court  of  King's  Bench  or  Com. 

•m^a 


I 
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Men  of  no  virtue  will  be  encouraged  to  cn-r 
gage  in  litigations.  Men  of  probity,  and 
confcious  of  their  rights,  will  feel  a  pain- 
ful uneafmefs.  They  will  tremble  to  con- 
fide their  honour  and  their  property  to  car 
pricious  decinon,  or  dogmatical  authority  *. 

This 

f  raon  Pleas,  have  lafted  a  tenth  of  the  time,  or  have  coft 
fa  twentieth  part  of  the  expence.'  Sir  William  Black- 
J} one,  Commentaries,  look  iii.  ch.  24. 

*  Of  old,  in  every  country  of  Europe,  the  adminiflra- 
tion  of  juftice  was  corrupt  in  the  greateft  degree.  Soli- 
citation and  money  were  applied  without  fcruple  or  deli- 
cacy. In  Scotland,  in  the  days  of  James  VJ.  the  follow- 
ing law  was  ena&ed. 

■  Forfameikle  as  it  is  heavilie  murmured  be  divers 
'  lieges  of  this  realme,  that  our'  foveraine  Lord  electis  and 
«  chufis  young  men,  without  gravitie,  knowledge,  and  ex- 
«.  perience,  not  havand  fufficient  living  of  their  awin,  up- 
«  on  the  feflion,  and  that  fum  of  them  be  therofelves,  their 
t  wives,  or  fervands,  takis  buddes,  bribes,  guddes  and  geir, 
«  fwa  that  juftice,  in  efFeft,  is  coft  and  fauld.     For  remeid 

*  quhairof,  the  Kingis  Majeftie,  with  advife  of  the  three 

*  eftaites  of  this  prefent  parliament,  ftatutis  and  ordainis,, 
'  That  none  of  the  Lordes  of  feffion  alreddie  received,  or 

to 
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This  nobile  qfficium  is  a  fnare  for  the  in- 
tegrity of  the  upright  fenator.  •  It  is  a  co- 
ver for  the  wickednefs  of  the  fenator  who  is 
corrupt.  A  court  with  this  principle  of 
action,  mufl  be  arbitrary.  It  may  invade 
whatever  is  moft  valuable  in  our  rights. 
It  is  in  a  wild  hoftility  with  our  conititu- 
tion.  It  is  a  Turkiih  jurifdiction  in  a  coun- 
try of  liberty  *. 

S  2  After 

«  to  be  received,  nouther  be  themfelves,  or  be  their  wives, 

*  or  fervands,   take,  in   ony  times  cumming,   bud,   bribe, 

*  guddes  or  geir,  fra  quhatfumever  perfon  or  perionnes  j 

*  prelemly  havand,  or  that  hereafter  fall  happen  to 
'  have  ony  actions  or  caufes  perLwed  before  them,  outher 
»  fra  the  perfewer  or  defender,  under  the  paine  ot  confif- 
«  cation  of  all  their  movabil  guddes  that  dois  in  the  con- 
«  trair,  the  ane  half  thereof  to  be  apply?d  to  our  loveraine 

*  Lord,  and  the  uther  halfe  to  the  reveikr  and  tryei  of 
«  the  faidis    bud  takeris.     And   farther,   decernis  and  or- 

*  dainis,  the  faid  bud  takeris  to  be  uifplaced  an>i  dcpr  ved, 
4  Jjrnp/iciter,  of  their  offices  quhilk   they  beare   in   the  t  I- 

*  lege  of  juftice,  and  to  be  declared  infamous,  and  .ds  to 
«  be  punilhed   in   their   perfones   at   the  Kingis  Majtllies 

will.'     Statutes,  James  VI.  pari.  1579,  cap.  93. 
*  The  eloquent  Buchanan  has  given  his  opinion  of  the 

court 
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After  differing  long  in  filence,  the  peor 
pie  will  recover  from  aftonifhment  to  re- 
flection. They  will  mature  in  their  un- 
derstandings. They  will  take  courage 
from  knowledge^-  from  indignation,  and 
from  fcorn.  They  will  exclaim,  in  one 
voice,  that  there  is  nothing  fo  equivocal, 
fo  infolent,  fo  loofe,  and  fo  tyrannical,  as 
the  dijcretion  of  a  judge. 

This  fubjecl:  is  new  ;  and  yet  we  are  in 
the  clofe  of  the  eighteenth  century.     Thefe 

cir- 

court  of  feffion.  His  words  are  memorable.  «  Omnium 
'  civium  bona  quindecim  hominum  arbitrio  funt  commifla, 
«  quibus  et  perpetua  eft  poteftas,  etimperium  plane  tyran* 
'  nicum,  quippe  quorum  arbitria  fola  funt  pro  legibus.' 
Rer.  Scot.  Hiji.  lib.  xiv. 

It  has  been  reproached  to  this  cultivated  fcholar,  that 
he  gives  his  fentiments  with  too  much  liberty.  I  am  fur- 
prifed  that  fo  many  critics  have  concurred  in  this  cenfure. 
Is  there  a  quality  in  an  author  fo  honourable,  fo  ufeful, 
as  that  of  expreffing  what  he  thinks?  Is  it  proper  that  fci- 
ence  and  learning  fhould  be  put  in  prifon,  and  difhonour- 
cd  by  confinement  and  fetters  ?  Miferable  is  that  na- 
tion where  literature  is  under  any  form  but  that  of  a  re- 
public, 
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circumftances  might  be  urged  as  a  proof  of 
the  flow  progrefs  of  Scottifh  jurifprudence. 
But  I  am  more  interefted  to  point  them  out 
as  an  argument  of  the  defpotifm  of  the  no- 
bile  qfficium,  which  I  have  prefumed  to  treat 
on  the  principles  of  public  law.  Arming 
itfelf  with  its  terrors,  it  has  not  only  fup- 
ported  its  exiftence  fo  long,  but  maintain- 
ed an  awfulnefs  and  dignity.  Perhaps  I 
have  taken  advantage  of  the  firft  moment, 
when  it  is  not  actually  a  crime  to  fpeak  of 
it  with  freedom. 


S3  NOTE 
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NOTE     XX.     Page  106.  [U]. 


The  Torture. 

THE  chief  jufticier,  who  conferred  its 
nobile  officium  on  the  court  of  feflion, 
was  to  beftow  a  more  deteftable  gift  on  the 
court  of  jufticiary.  In  the  ordeals,  or  the 
trials  of  fire  and  water  which  were  prac- 
tifed  among  the  barbarians  before  they 
marched  from  their  woods,  the  torture  had 
its  rife  *.  To  the  unlimited  jurifdiction  of 
the  chief  jufticier,  it  was  admirably  fuited; 
and  when  the  juftice-court  fucceeded  to  his 
criminal  powers,   it  was  to  retain,   and  to 

fofter 

*  In  the  LL.'Burporum,  which  Vere  enacted  or  enforced 
by  David  I.  there  is  an  allufion  to  a  peculiar  kind  of  tor- 
ture.     See  cap,   21.    and  Du  Cange,  Glof.   voc.    Tumbrcl- 

lum. 
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fofter  this  odious  prerogative.  From  the 
juftice-court,  or  the  court  of  judiciary,  it 
was  adopted  by  the  privy-council  of  Scot- 
land. And  it  is  well  known,  that  this  lafl 
jurifdiction  was  to  exceed  the  ftar-chamber 
of  England  in  every  thing  that  is  molt  da- 
ringly and  moil  exquifitely  profligate. 

To  the  difgrace  of  humanity,  the  tor- 
ture, as  a  part  of  our  law,  was  to  continue 
till  the  days  of  Q^Anne  *;  and  with  marks 
of  atrocity  which  were  not  ufual  in  other 
nations.  In  Scotland,  the  fuftaining  of  the 
torture  was  not  uniformly  to  juftify  the 
criminal.  Upon  new  prefumptions  he 
might  again  be  fitted  to  the  rack.  It  might 
be  inflicted  upon  perfons  of  a  tender  age. 
It  might  be  exer'cifed  upon  women.  Being 
reftrained  only  by  the  difcretion  or  the 
wantonnefs  of  judges,  it  might  mock  the 
natural  miferies  of  men,  and  force  them  to 
S  4  groan 

*  7.  Ann.  cap.  2t. 
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groan    by   ftudied  and    artificial   agonies, 
while  under  the  langours  of  ficknefs,   and 
under    the  preflure  and  the    debilities   of 
years  *.     Even  after  fentence  had  been  gi- 
ven, the  object  of  perfecution  was  not  in 
fecurity  from  it.     The  unfortunate  victim, 
whom  anguiih  and  pain  had  convicted  of 
a  crime  of  which  he  was  innocent,  and  who 
waited  with  impatience  to  forget  a  fhame 
that  was  not  his,  in  the  completion  of  hu- 
man punimment,  might,  before  he  fuffered, 
be  dragged  anew  to  the  torture,  to  difcover 
his  accomplices,  and  be  mangled  and  torn 
to  accufe  men  as  innoxious  as  himfelf. 

Amidft  the  formalities  of  a  precaution 
fo  abominable  f>  the  criminal,  though  de- 
bafed    with    wretchednefs,   and   execrable 

with 

*  Sir  George  Mackenzie,  Laws  and  cuftoms  of  Scot- 
land, in  matters  criminal,  part  ii.  tit.  6.  27. 

f  The  ufe  of  the  torture  in  England,  in  old  times,  is 
illuftrated  by  Mr  Barrington.  Obfervations  on  the  more 
antientftatutes,  $d  edit.  p.  80.  440.  442.  It  feems  to  hare 
prevailed  in  every  country  of  Europe. 
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with  guilt,  could  yet  find,  in  his  fituation, 
a  fubjecl:  for  pride;  and,  while  his  eye 
fpoke  the  troubled  emotions  of  his  foul,  it 
could  glance  with  difdain  to  judges  infult- 
ing  with  gravity  the  dignity  and  fenfibili- 
ties  of  nature  and  man. 


NOTE 
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NOTE     XXI.     Page    no.     [X]: 


The  King's  Court,  and  the  National  Council^ 
or  the  Parliament. 


IT  is  remarkable,  that  the  King's  courts 
•*  and  the  high  court  of  parliament,  are 
almoft  always  confounded.  My  Lord 
Kaims  inculcates  the  notion  that  parlia- 
ments were  the  King's  baron-courts  *.  And,' 
on  this  topic,  the  hiftoriographer  of  Scot- 
land, in  his  account  of  its  internal  confti- 
tution,  does  his  Lordlliip,  as  ufual,  the  ho- 
nour to  adopt  his  opinion  f.  He  does  not, 
however,  appeal  to  the  authority  of  this 
ingenious  and  reflecting  lawyer,   any  more 

than 

*  Eflays  on  Britifh  Antiquities,  Eff.  ii. 

t  Dr  Robertfon,  Hift*  of  Scotland,  vol.  u  p.  65. 
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than  in  other  places  where  his  obligations 
are  ftill  greater.  Sir  George  Mackenzie  *, 
and  other  writers,  had  faid  the  fame  thing 
before  them.  But  the  King's  baron-court 
was  the  Aula  Regis.  And  Parliaments 
were  formed  upon  other  and  more  enlar- 
ged maxims.  The  diftindtive  characters  of 
the  two  courts  will  appear,  I  imagine, 
from  what  I  have  faid  of  each  f. 

The  obligation  of  the  royal  vaffals,  to 
attend  the  hall  of  the  fovereign,  and  to 
be  fuitors  to  his  court,  did  not  confer  upon 
them  the  privileges  of  legiflators.  Yet  this, 
I  conje&ure,  is  the  principle  from  which 
thefe  writers  would  derive  the  conftitution 
of  parliaments.  It  is  very  clear  from  hi- 
ftory,  that,  in  the  different  countries  of 
Europe,  the  power  of  the  general  councils 

or 

*  The  Inftitutrons  of  the  Law  of  Scotland,  book  i. 
tit.  2. 
t  Chapter  iv.  feci.  i.  chapter  r. 
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or  parliaments,  in  very  antient  times,  was 
frequently  exercifed,  even  to  the  prejudice 
and  deftrudlon  of  kings  themfeives.  Now, 
on  the  fuppofition  that  fuch  courts  were 
the  King's  baron-courts,  it  muft  follow, 
that  the  vaffals  of  the  prince  might  affemble 
in  his  palace,  to  controul  his  authority,  to 
punifh  his  delinquence,  and  to  throw  him 
down  from  royalty.  This*  furely,  could 
not  be  the  cafe. 

The  palace  of  the  prince  was  the  proper 
place  for  the  tenants  in  capite,  to  conftitute 
his  baron-court,  or  the  Aula  Regis.  But,  ge- 
neral councils  or  parliaments  were  ufually 
to  be  held  in  churches,  abbeys,  and  caftles; 

In  the  King's  court,  we  fee  the  meetings 
of  a  fuperior  and  his  vaffals.  In  the  parlia- 
ment, we  fee  the  conftituent  parts  of  the 
ftate  in  deliberation  about  its  affairs  and 
profperity.  In  the  former,  the  King  was 
a  great  object.     In  the  latter,   he  appears 

with  a  diminifhed  fplendour. 

There 
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There  feems  no  point  in  hiftory  more 
obvious,  than  that  there  was  a  moft  efTen- 
tial  diftin£tion  between  the  King's  court, 
and  the  court  of  the  nation,  between  the 
Aula  Regis  and  the  Parliament.  Yet,  I 
acknowledge,  that,  in  antient  books,  when 
courts  or  councils  are  mentioned,  it  is  often 
difficult  to  fay,  whether  the  allufion  may 
be  intended  to  exprefs  the  former  or  the 
latter.  There  are,  however,  actual  examr 
pies  where  the  application  admits  not  of 
doubt ;  and,  in  fuch  examples,  we  muft 
fee  and  acknowledge  the  reality  of  their 
distinctions.  Thus,  curia  is  ufed  with  pre- 
cifion,  in  expreffing  the  court  of  the  King, 
as  well  as  the  court  of  the  Nation ;  and  the 
magnum  concilium  is  made,  to  peculiarife 
the  convention  of  the  king  and  his  nobles, 
as  well  as  the  aflembly  of  the  eftates  or  the 
parliament  *. 

NOTE 

*  Du  Cange,  GlofT.  voc.  Curia.  Spelman,  Glofl.  voc 
Magnum  Concilium* 
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NOTE      XXII.    Page  118.     [Y], 


Titles  of  Honour. 

WHEN  it  was  the  fafhion  to  difunite 
territory  from  honours,  titles  came 
into  ufe.  Hence,  the  late  appearance  of 
mere  titles  of  nobility,  in  all  the  kingdoms  of 
Europe.  In  Scotland,  the  dignity  of  Duke 
was  much  pofterior  to  thofe  of  Earl  and 
Baron.  It  does  not  feem  to  have  been 
known  till  the  times  of  Robert  III.  *.  And 
the  titles  of  Marquis  and  Vifcount  were 
not  in  exiftence  till  the  days  of  James  VI.  f. 

Knighthood,  as  an  honour  in  conne&ion 
with  arms  and  with  land,  was,  I  conceive, 

of 

*  Adta  Rob.  III. 

f  Selden,  Tit-  Hon,  part,  ii-  ch.  vii- 
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of  high  antiquity  in  Scotland,  as  well  as  in 
other  nations  ;  though  it  is  difficult  to  find 
any  traces  of  it  before  the  age  of  Malcolm 
III.  The  oath  adminiftered  to  knights  in 
this  kingdom,  has  been  preferved  with 
more  care,  than  the  other  circumftances 
which  relate  to  this  order  ;  and  it  illuftrates 
the  fpirit  and  gallantry  which  took  their 
rife  from  chivalry  *.  The  knighthood  of 
chivalry,  however,  is  not  to  be  confidered 
as  a  mere  title  of  honour  ;  and  the  title  of 
baronet,  which  was  fuggefted  by  it,  was  not 
introduced  till  the  times  of  James  VI.  f. 


NOTE 


*  Appendix,  No.  III. 

I  Spelman,  Gloff.  voc.  Baronettus* 
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NOTE    XXIII.    Page  118.    [Z]. 


IThe  Knighfs  Fee,  a  Parliamentary  Qualifi- 
cation. 

IT  has  already  been  obferved,  that  the 
knight's  fee  might  be  divided  into  par- 
ticles. It  might  even  be  fplit  into  fixty 
fragments ;  and  of  fuch  fmall  fractions, 
there  were  tenants  in  capite  of  the  crown  *. 
Thefe  vaffals  were  very  low  in  life,  and  their 
property  was  not  fufficient  to  maintain 
them  with  common  decency.  Yet,  by  a 
ftrange  miftake,  Dr  Robertfon  has  admit- 
ted  them  into  our  parliaments.     For,  to 

this 


Madox,  Hift,  of  the  Exchequer,  vol.  i.  p.  65  r. 
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this  honour,  he  advances  every  tenant  in 
capite,  without  exception  ** 

I  infift  not  on  a  whimfey,  which  is  fo 
obvious  in  itfelf,  that  even  folly  cannot  be 
deceived  by  it.  The  hiftoriographer  of* 
Scotland  did  not,  I  imagine,  perceive  the 
full  import  of  the  language  he  employs  j 
and,  I  willingly  place  this  (lip  among 
thofe  unavoidable  inadvertencies,  from 
which  no  literary  performance  was  ever 
freef.  Yet,  in  an  author  who  is  fond  of 
tenets  that  are  flavifh  and  ignoble,  it  is  plea- 
fant  to  remark  a  miftake  of  this  fort.  A  pro- 
pagator of  high  principles  of  monarchy  pro- 
motes the  meaneft  of  all  mankind,  the  refufe 
and  banditti  of  a  nation,  into  the  rank  of  its 
legiflators.     He  goes  beyond  all  the  admi- 

T  rers 

*  Hift.  of  Scotland,  rol.  i.  p.  65* 

4- —  Quas  aut  incuria  fudit, 

Aut  humana  parura  cavit  natura.  HoRATa 
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rers  of  liberty,   and  exceeds  the  maddefl 
rage  of  republican  ardour. 

The  loweft  parliamentary  qualification 
was,  I  conceive,  a  Jingle  knight's  fee  held 
from  the  crown.  This  idea  accords  with 
the  fpirit  of  the  feudal  fyftem  ;  and  a  fin- 
gle  fee  mufl  have  been  a  confiderable  e- 
ftate.  It  will  not  efcape  the  attention  of 
the  thinking  reader>  that  the  prince  had 
it  thus  very  much  in  his  power  to  add  to 
the  number  of  this  clafsofmen.  On  the 
forfeiture^  of  a  baronial  eftate,  he  might 
difmember  it,  and  give  it  away  in  fingle 
fees,  to  a  long  train  of  proprietors.  Hence, 
he  might  command  an  immenfe  weight  in 
parliament.  And,  to  this  fource,  doubt- 
Jefs,  though  it  is  unnoticed  by  our  hifto- 
rians,  we  muft  refer,  in  a  confiderable  de- 
gree, the  influence  of  the  fovereign  in  thofe 
antient  times,  which  preceded  the  reprefen- 
tation  of  the  fimple  vaflals  in  capite,  or  the 
inferior  tenants  of  the  crown, 

NOTE 
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NOTE      XXIV.     Page  119.   [AA], 


The  Dijlintlion  of  the  Greater  and  the  Lef- 
fer  Barons. 

IT  is  an  interruption  to  this  work,  that  I 
find  a  popular  writer  perpetually  in  my 
way.     But,  I  defire  it  to  be  obferved,  that 
I  content  myfelf  with  pointing  out  thofe 
errors  of  his  only,  which  are  more  mate- 
rially connected  with   my  fubjec~ts  ;    and 
this,  without  taking  the  trouble,  on  every 
Occafion,   to  fhow   my  argument  in  all   its 
ftrength,  or  to  make  it  prefs  in  the  fcale  of 
controverfy,  with  its  fulleft  weight.     Fof, 
I  differ  from  him,  rather  with  the  view  of 
fupporting  my  own  opinions,  than  from  a- 
ny  pride  of  overturning  his.     And  this  in- 
T  2  timation,- 
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timation,  I  trull,  the  fpirit  of  thefe  papers 
has  already  conveyed  to  thofe  of  my  read- 
ers, who  have  attended  to  the  hiftory  of 
the  middle  times,  and  are  the  moft  verfant 
in  the  topics  I  venture  to  treat. 

•  The  vaflals  of  the  crown,'  fays  Dr  Ro- 
bertfon,  '  were  originally  few  in  number, 

*  and  extremely  powerful  ;  but,  as  it  is 
'  impofliHe  to  render  property  fixed  and 
'  permanent,    many    of    their    pofTefTions 

*  came  gradually,   and  by  various  methods 

*  of  alienation,  to  be  fplit  and  parcelled 
'  out   into  different  hands.     Hence  arofe 

*  the  diftin&ion  between  the  greater  and 
4  the  lejfer  barons.     The  former  were  thofe 

*  who  retained   their  original  fiefs  undivi- 

*  ded  ;  the  latter  were  the  new  and  lefs  po- 

*  tent  vaflals  of  the  crown.' 

From- 

*  Hiftory  of  Scotland,  vol.  i»  p.  65.  66. 
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From  this  reafoning,  it  is  to  be  conclu- 
ded, that  the  original  vafTals  of  the  crown 
were  all  great  barons  ;  and  that  the  fplit- 
ting  of  their  pofleffions  or  baronies  was  to 
produce  the  lejjfer  barons.  This  diftinc- 
tion,  however,  was  long  prior  to  the  fplit- 
ting  of  baronies,  and  could  not  owe  its  rife 
to  this  circumftance.  This  is  to  date  the 
origin  of  the  lejfer  barons  fome  centuries 
after  they  had  been  known  in  every  nation 
of  Europe.  It  is  to  afcribe  to  fiefs,  in  their 
decline,  what  was  charadteriftic  of  them, 
from  the  age  of  their  perpetuity,  and  the 
invention  of  knight-fervice.  It  is  to  anni- 
hilate altogether,  for  long  periods  of  time, 
an  order  of  men,  who  had  great  political 
influence,  and  who  made  a  figure  in  the 
army  and  in  the  ftate. 

Tenants  in  capite  were  as  old  as  barons, 

properly  fo  called.      Under    the    general 

name  of  tenants  in  capite,  or  of  the  crown, 

there  were  included,  not  only  the  nobility, 

T  3  but 
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but  thofe  private  gentlemen  whohadeftate* 
from  the  fovereign.  Now,  to  thefe  two 
claries  of  men,  the  term  baron,  as  denoting 
the  royal  vaflal,  was  applicable ;  and,  of 
this,  the  examples  are  endlefs.  But  the 
tenant  in  capite  ,  who  had  been  created  in- 
to nobi'it',  was  eiTe.atially  different  from 
the  iimple  tenant  in  capite,  who  had  only 
knight- fees  *.  He  was  the  greater  baron, 
and  the  other  was  the  lejfer  baron. 

To  conceive  with  this  author,  that  all 
the  vaifals  of  the  crown  were  originally 
nobles,  or  great  barons,  is  to  admit  an  ab- 
furdity.  '1  he  original  poflefTor  of  a  fief 
might  hold  it  undivided,  without  being  a 
noble  or  a  great  baron.  He  might  poflefs 
a  fmgle  knight-fee,  twenty  knight-fees, 
a  thoufand  knight-fees,  or  any  num^ 
ber  of  them  whatever,  without  belonging 
to  the  order  of  the  nobility.     Before  he 

could 

*  Chapter  iv.  fe<3.  ii. 
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could  be  noble,  it  was  neceffary  that  his 
knight-fees  fhould  be  ere&ed  into  an  ho- 
nour by  the  prince. 

The  fplitting,  however,  of  baronies* 
though  it  was  not  the  effective  caufe  of  the 
creation  of  the  lejfer  barons,  was  to  add 
greatly  to  their  number.  But  it  ought 
not  to  be  forgot,  that  the  fplitting  down  of 
the  eftate  of  a  fimple  tenant  in  capite,  was 
likewife  to  be  attended  with  the  fame  con- 
fequences.  For,  an  eftate  of  twenty 
knight-fees,  which  had  belonged  to  a  vaf- 
fal  of  this  kind,  might  be  granted  away  to 
twenty  proprietors,  and  give  a  parliamen- 
tary qualification  to  each  of  them, 

I  perceive,  that  the  abftaining  from  the 
confideration  of  the  condition  of  the  fim- 
ple tenant  in  capite,  has  produced  the  great- 
eft  confufion  in  our  antiquities,  as  well  as 
in  thofe  of  other  nations.  The  majority 
of  authors  delight  to  furvey  the  regal  and 
T  4  arifto- 
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ariftocratical  parts  of  the  feudal  fyftem. 
They  attend  neither  to  the  numbers,  nor  to 
the  importance  of  the  inferior  tenants  in 
capite  ;  and  they  overlook  the  greatnefs  of 
the  people. 


NOTE 
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NOTE     XXV.     Page  131.     [BB], 

The  Knights  or  CommiJJioners  of  the  Shire. 

TH  E  ftatute  or  ordination,  which  efta- 
blifhed  '  the  knight's  or  commiflion- 
'  ers  of  the  {hire/  was  a  parliamentary  act, 
and  is  exprefled  in  the  following  terms. 

1  The  King,  with  confent  of  the  haill  coun- 

*  eel,  generallie  has  ftatute  and  ordained, 
4  that  the  fmall  baronnes  and  free-tennen- 
4  tes  neid  not  cum  to  parliaments  nor  gene- 

*  ral  councels,   fwa  that  of  ilk  fchirefdome 

*  their  be   fend,   chofen  at  the  head  court 

*  of  the  fchirefdome,  twa  or  maa  wife  men, 
'  after  the   largenes  of  the    fchirefdome, 

*  outtane  the  fchirefdomes  of  Clakmannan 
'  and  Kinroffe,  of  the  quhilkis  ane  be  fende 

*  of  ilk  ane  of  them,  the  quhilk  fall  be  cal- 

*  led  commijfares  of  the  fchire,  and,  be  thir 
?  commhTares  of  all  the  fchires  fall  be  chofen 

-  ane 
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ane  wife  man  and  expert,  called  the  com- 
moun  fpeaker  of  the  parliament ;  the 
quhilk  fall  propone  all  and  findrie  needis 
and  caufes,  pertaining  to  the  commounes 
in  the  parliament  or  general  councel,  the 
quhilkis  commifTares  fall  have  full  and 
hail  power  of  all  the  laif  of  the  fchiref* 
dome,  under  the  witnefling  of  the  fchri- 
reffis  feale,  with  the  feales  of  diverfe  bar- 
ronnesof  the  fchire,  to  heare,  treate,  and 
finallie  to  determine  all  caufes  to  be  pro- 
poned in  councel  or  parliament :  The 
quhilkis  commifTares  and  fpeakers,  fall 
have  coftage  of  them  of  ilk  fchire,  that 
awe  compeirance  in  parliament  or  coun- 
cel, ^nd  of  their  rents,  ilk  pound  fall  be 
utheris  fallow  to  the  contribution  of  the 
faid  coftes.  All  bifhoppes,  abbottes,  pri- 
ors, dukes,  erles,  lordes  of  parliament, 
and  ban-rentes,  the  quhilkis  the  King  will 
be  received  and  fummoned  to  councel  and 
parliament,  be  his  fpecial  precept  *.' 

As 

*  Statutes,  James  I.  pari.  1427,  cap.  101. 
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As  the  Scottifh  parliament  was  not  divi- 
ded into  two  houfes,  '  the  common  fpeaker,' 
here  alluded  to,  did  not  advanceinto  high 
confideration.  With  regard  to  the  ban- 
rentes ,  who  are  enumerated  among  the  parts 
of  the  parliament,  it  may  not  be  improper 
to  obferve,  that  they  were  tenants  in  capitey 
who  had  the  right  of  a  banner,  or  the  com- 
mand of  a  troop.  Their  feudal  eftates  were 
fo  confiderable,  that  their  military  command 
extended  over  vafTals  who  were  numerous 
enough  to  entitle  them  to  have  a  ftandard  ; 
and  as,  in  this  diftinction,  they  rivalled  the 
nobles,  fo,  like  them,  they  had  alfo  the  pri- 
vilege of  being  called  to  the  parliament  *. 

A  moft  important  diftinclion  between  the 
knights  of  the  fhire  in  England  and  Scot- 
land is  to  be  remarked.  For  we  muft  not 
conceive,  with  my  Lord  Kaims,  that,  in 
England,  the  knights    ■  were  elected  pre-* 

cifely 

f  Spclman,  Glofl".  voc.  Banerettus.' 


3.oo  Of  the  Public  Laiv> 

'  cifely  as  in  Scotland  *.'  It  was  only  the 
fimple  tenants  in  capite  who  were  to  be  re- 
prefented  in  Scotland.  But,  in  England, 
the  whole  community  of  the  counties  was 
reprefented.  The  freeholders  or  electors 
of  Scotland  were  tenants  of  the  crown.  But 
the  freeholders  of  England  were  the  whole 
pofieflbrs  of  territory  or  tenement.  The 
reprefentation  of  the  Scottifh  counties  was 
partial  and  incomplete  ;  for  it  excluded 
from  the  right  of  electing,  or  of  being  elec- 
ted, all  the  proprietors  who  did  not  hold  of 
the  crown.  The  reprefentation  of  England 
was  general,  and  on  the  grand  line  of  de- 
mocratical  polity. 

The  confideration  of  the  caufes  of  this 
effential  diversity  in  the  two  nations,  would 
lead  to  curious  inveftigation  ;  but  is  too 
great  an  object  for  a  note  in  this  work.  I 
cannot,  however,  omit  the  opportunity  to 
pbferve,  that  the  fafhion  of  defcribing  the 

ufages 

*  EfTays  on  Britilh  antiq.  Eff,  ii. 
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ufages  and  cuftoms  of  Scotland,  as  adop- 
tions  from  England,   is  in  a  high    degree 
deceitful    and    fallacious.      The   fimilari- 
ty   of  the   inftitutions  of  the  two    king- 
doms, is  not  always  fo  great  as  it  is  fuppo- 
fed  ;  and,  where  it  is  ftrongeft,   it  has  its 
foundation  in  the  nature  of  fiefs.     Now, 
thefe  were  common  to  the  other  nations  of 
Europe,  and  produced  in  all  of  them  a  ge- 
neral likenefs  or  iimilitude.     Yet,  in  all  of 
them,  there  were  circumftances  of  difcrimi- 
nation  ;   and  Scotland  was  not,  any  more 
than  the  other  feudal  flates,  to  be  governed 
by  a  mean  fpirit  of  imitation. 

Of  the  law  of  James  I.  which  I  have  reci- 
ted, and  which  is  fo  memorable  in  our  hifto- 
ry,  there  is  a  confirmation  and  an  improve- 
ment by  James  VI,  They  are  in  thefe  words: 

4  Our  foveraigne  Lorde,  confidering  the 

*  ac~te  of  his  Hienefle  parliament,  halden 

*  at  Linlithcow,  the  tenth  day  of  Decem- 

*  ber,    the    zeir  of  God,    one    thoufand 

-five 
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'  five  hundredth,  fourfcore,  five  ziers  ;  ma- 
c  king  mention,   how   neceffar  it  is   to  his 

*  Hienefle,  and  his  eftaites,   to  bee  trewlie 

*  informed  of  the  needes  and  caufes  per- 
€  taining  to  his  loving  fubjects  in  all  eftaites, 

*  fpeciallie  the  commounes  of  the   realme. 

*  And  remembring  of  ane  gude  and  lovable 
c  acte,  made  by  his  Highnefle  progenitour, 
4  King  James  the  firft,   of  worthie   memo- 

*  rie,  in  the  parliament  halden  at  Perth^ 
g  the  firft  day  of  March,  the  zeir  of  God 

*  ane  thoufand,  four  hundreth,  twenty- fe- 

*  ven  zeires,  anent  the   commiffioners  of 

*  fmall  barronnes  in  parliament ;  that  his 
'  Majeftie,  and  his  faidis  eftaites,   wald  ra- 

*  tifie  and  apprecve  the  fame  to  have  full 
'  effect,  and  to  be  put  to  execution  in  time 

*  cuming  :  And  of  new,  ftatute  and  or- 
'  daine,  for  the  mair  full  explanation  of  the 
4  fame  act,  and  eertaine  execution  thereof, 
'  that  precepts  fuldbe  directed  foorth  of  the 
f  chancellarie,  to  an  barron  of   ilk  fhire 

*  firft,  to  conveene  the  freehalders  within 

'the 
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*  the  fame  fchire,  for  chufing  of  the  com- 

*  mifTioneres,  as  is  contained  in  the  fame 
4  acte  :  Quhilkis  commiffioners,  being  anis 
4  choofen,  and  fend  to  parliament,  the  pre- 
4  cepts  of  parliament,  for  conveening  of 
4  freehalders,  to  the  effect  forefaid,  to  be 
4  directed  to  the  laft  commiffioners  of  ilk 

*  fchire,  quhilkis  fall  caufe  choife  twa  wife 
4  men,   being  the  Kingis  free-halders,  refi- 

*  dent  indwellers  in  the  fchire,  of  gudc 
4  rent,  and  weill  efteemed,  as  commiffion- 
4  ers  of  the  fame  fchire,  to  have  power, 
4  and  to  be  authorized,  as  the  acte  proportis, 
4  under  the  commiffioners  feale,  in  place  of 
4  the  fchireffes  ;  and  that  all  free-h  alders  of 
4  the  King,  under  the  degree  of  prelates  and 
4  lords  of  parliament,  be  warned  by  pro- 
4  elamation,  to  be  prefent  at  the  choofing 
4  of  the  faidis  commiffioners  ;  and  nane  to 
4  have  voit  in  their  election,  bot  fik  as  has 
4  four  tie Jhilling  land  in  freest  ennendrie,  haU 
4  den  of  the  King,  and  has  their  actual 
4  dwelling  and  refidence  within  the  fame 

4  fchire. 
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*  fchire. And  that  the  compearance  of 

*  the  faidis  commiffioners  of  the  fchires  in 

*  parliaments  or  general  counfelles,  fall  re- 
'  lieve  the  hail  remanent  fmall  baronnes  and 
1  free-halders  of  the  fchires,  of  their  fuites 
c  and  prefence,  aucht  in  the  faids  parlia- 

*  ments*** 

By  this  act  no  perfon  was  to  vote  for  the 
commiflioner  of  the  fhire,  or  to  be  capable 
himfelf  of  being  elected  to  this  honour,  who 
did  not  poflefs  a  forty  fhilling-land  holding 
of  the  crown.  By  the  act  1681,  lands  of 
four  hundred  pound  of  valued  rent,  holden 
of  the  crown,  are  confidered  as  equivalent 
to  a  forty-fhilling  land  of  old  extent.  And 
proprietors  under  thefe  descriptions  conti- 
nue to  elect  and  to  be  elected. 

On  the  foundation,  however,   of  thefe 
acts,    an    ingenious  contrivance  has  been 

practifedf 

*  Stat.  James  VI.  pari.  1587,  cap.  113. 
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practifed.  In  confequence  of  fplitting  and 
dividing  eftates,  qualifications  are  created. 
Thus,  a  real  freeholder  may  retain  a  fuffi- 
cient  qualification  for  himfelf ;  and,  if  his 
fortune  can  bear  it,  may  raife  up  ten  or 
more  qualifications,  which  he  may  diftri- 
bute  to  his  friends,  who  are  to  vote  by  his 
direction.  This  immenfe  multiplication  of 
voters  does  not  feem  to  accord  with  the 
fpirit  of  the  Scottifh  conftitution.  The 
legiflature  intended,  that  the  real  freehold- 
er, whatever  eftate  he  might  pofTefs,  fhould 
bnly  have  a  voice  for  himfelf.  It  could 
never  mean,  that  he  fhould  be  followed  by 
a  train  of  freeholders  of  his  own  making. 


tJ  NOTE 
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NOTE     XXVI.    Page  125.     [CC], 

Points  of  Honozir,  and  Peculiarities  of  Rank* 

IN  towns,  where  men  gather  together  in 
bodies,there  are  always  the  greateft  en- 
couragements for  virtue  and  vice.  Indi- 
viduals go  to  them  as  to  a  market,  and 
put  up  to  fale  their  talents  and  their  de- 
merits. Even  in  antient  times  there  were, 
therefore,  a  multitude  of  inhabitants  in 
them,  who  were  necefTarily  of  a  moft  mean 
and  low  condition.  Hence  it  happened, 
that  particular  expreffions  were  invented 
to  do  honour  to  burgejfes,  and  to  diftin- 
guifh  them  from  'villeins  and  the  mob. 
They  were  called  for  example  boni  homi- 
ties  *.  Hence  the  phrafe,  the  good  toivny 
which  is  yet  in  ufe  throughout  Scotland. 
And  hence  the  fpeech  of  Brian  Tarn,  the 

yeoman 

•  Du  Cange,  Gloff.  toc.  Boni  Homines* 
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yeoman  of  the  guard,  who,  in  the  days  of 
James  I.  of  England,  fent  rudely  fome 
commoners  from  the  houfe  of  peers  :  '  Good 
*  men.  Burgesses,  you  come  not  here  *.' 
The  expreflion  for  the  flaves  and  the  rab- 
ble was  homines  potejlatis,  gens  de  poejie  ; 
and  hence  '  the  knights  of  the  poJF  is  yet, 
in  England,  the  defcription  of  thofe  defpi- 
cable  men  who  give  their  evidence  for  hire. 

After  the  rights  of  the  burgefles  were  in- 
vaded, and  when  the  King  and  the  nobles, 
in  the  decline  of  fiefs,  exercifed  oppreffion 
upon  the  cities  and  boroughs  within  their 
jurifdictions,  men  of  rank  and  fafhion  were 
to  be  attached  to  a  country-life  in  a  more 
particular  manner.  They  had  at  all  times 
been  fond  of  refiding  at  their  eftates,  from 
the  grandeur  and  confequence  they  enjoyed 
in  them.  But  this  cuftom,  from  the  hu- 
miliation of  the  towns,  had  become  more 
U  i  flatter- 

•  Petyt,  Jus  parliamcntarium,  p.  234. 
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flattering.  And,  when  their  affairs  called 
them  to  refide,  for  a  few  days,  -  in  any- 
city  or  borough,  they  went  conftantly  in 
boots  and  fpurs,  that  they  might  not  be  mis- 
taken for  citizens.  Hence  the  invidious- 
diftin&ion  of  the  gentleman  and  the  burgher. 

Of  the  homines  poteJlatiSy  the  condition 
was  moft  miferable  and  wretched.  When 
they  efcaped  from  their  mafters,  it  was  a 
law  in  every  nation  of  Europe,  that  they 
might  be  drawn  back  by  the  nofe  to  fervi- 
tude  *.  Hence  it  came  to  pafs,  that,  to 
pull  a  free  man  by  the  nofe,  was  to  treat 
him  like  a  villein  or  a  flatve.  Such  was 
the  origin  of  a  point  of  honour  which  ftili 
exifts.  It  is  now  a  part  of  our  manners,, 
and  has  furvived  the  caufes  which  gave  it 
birth. 


In 


*  Et  cum  aliquis  adjudicator  nativus,  feu  bondus  uni 
domino ;  poteft  ille  dominus,  ipfucn,  per  nafum  fuum,  re- 
digere  ad  priftinam  fervitutsm.  Quon.  Attach,  cap.  5.6. 1.  7^ 
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In  times  when  the  feudal  law  introduced 
the  moft  exact  diftin&ions  about  rank,  and 
when  the  decorums  of  chivalry  drove  them 
to  a  moft  punctilious  extremity,  a  thoufand 
delicacies  in  civil  life  were  to  arife. 

To  the  affirmations  of  a  flave  or  a  mean 
perfon,  no  attention  was  paid.  It  did  not 
feem  that  he  could  have  any  faith  or  pro- 
bity. But  a  gentleman,  when  he  advan- 
ced his  word,  or  when  he  pledged  his  ho- 
nour, could  not  be  doubted.  To  fufpect 
his  veracity,  was  to  infult  him.  When  a 
nobleman  advanced  his  word,  or  pledged 
his  authority,  he  was  flill  lefs  expofed  to 
fufpicion.  His  affirmation  was  equivalent 
to  an  oath.  Hence,  to  this  hour,  when  a 
peer  is  fitting  in  judgment,  he  gives  his 
verdict  upon  his  honour,  A  peculiarity 
which  is  well  known  in  the  Englifh  law, 
gives  its  ftrength  to  this  reafoning.  For, 
while  the  peer  enjoys,  from  his  nobility, 
this  beautiful  diftin&ion,  he  lofes  it  when 
V  3  he 
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he  is  a  fimple  witnefs  in  a  civil  or  criminal 
caufe.  He  rauft  then  be  upon  oath  ;  for 
he  is  a&ing  as  a  plain  man,  and  not  in  his 
own  character. 

It  may  be  added,  that,  of  old,  from  a 
fimilar  fpirit  of  uiages,  the  damfels  who  at- 
tended the  Queen,  were  termed  '  Maids 
'  of  honour? 


NOTE 


ti. 
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NOTE    XXVII.     Page  127.     [DD], 


Faclsy  ReafonlngSy  and  Conjeclurcs  to  iilu* 
Jlrate  the  Hijiory  of  Towns. 

IT  is  a  matter  of  furprife,  that  authors, 
even  of  eminent  talents,  in  producing 
what  they  are  pleafed  to  conilder  as  the  e- 
vidence  of  the  uniform  fervility  of  the 
towns  and  the  people,  do  not  perceive,  that, 
in  general,  they  are  bufy  to  refute  the  con- 
clufion  about  which  they  are  fo  anxious. 

As  a  proof  of  the  antient  flavery  of  the 
towns  and  the  people  of  England,  Dr  Bra- 
dy and  Mr  Hume  appeal  to  the  charter  of 
liberties  to  the  city  of  London  by  William 
the  Norman,  '  The  famous  charter,  as  it 
4  is  called,  of  the  Conqueror  to  the  city  of 
U  4  '  London/ 
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*  London/  fays  the  laft  of  thefe  writers, 

*  though  granted  at  a  time  when  he  af- 
!  fumed  the  appearance  of  gentlenefs  and 

*  lenity,  is  nothing  but  a  letter  of  protec- 

*  tion,  and  a  declaration  that  the  citizens 

*  fhould  not  be  treated  as  flaves*.'  This  is 
not  merely  a  ftrong  method  of  exprefling 
himfelf.  There  is  even  fomething  fuper- 
cilious  in  it,  as  if  the  matter  could  not  ad- 
mit of  any  difpute.  Yet,  in  fadt,  this  char- 
ter only  proves,  that  the  feudal  cuftoms 
had  grown  to  be  oppremye.  It  offers,  ac- 
cordingly, a  mitigation  of  ufages  which 
were  cruel  and  unjuft  ;  and  it  actually  al- 
ludes to  xht  freer  and  the  happier  condition 
which  the  people  had  enjoyed  in  the  Saxon 
times  f. 


In 


*  Hift.  of  England,  vol.  i.   Append,  ii. 

•J-  This  charter  is  as  follows.  ■  W.lfelmus  Rex  falu- 
*  tat  Willielmum  Epifcopum  et  Godfridum  Portegrefium, 
et  omnem  Burghware    infra  £,ondon,   Franc,  et    Angl. 

'  amicabiJiter : 
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In  the  fame  fafhion  they  appeal  to  the 
Magna  Cbarta  as  an  evidence,  that  the  li- 
berties of  the  towns  and  the  people  were 
produced  by  the  grants  of  the  fovereign. 
Yet  the  Magna  Charta  was  a  renovation 
of  former  liberties ;  and,  with  regard  to 
London,  in  particular,  it  ordains,  that  it 
mall  be  admitted  to  the  enjoyment  of  its 
antient  and  free  cuftoms.    '  Et  civitas  Lon- 

*  dinenfis  habeat  omnes  antiquas  libertatesy 
'  et  liber  as  confuetudines  fuasy  tarn  per  terras, 
4  quam  per  aquas  *.'  They  difregard  the 
real  intentions  of  this  deed,  and  view  it  in 
a  light  that  is  partial  and  delufive. 

Mr  Hume  has  infilled,   that  the  tallages 
with  which  the   fovereign  oppreffed    the 

towns, 

'  amicabiliter  :  Et  vobis  notum  facio,  quod  ego  volo,  quod 

*  vos  fitis  omnikge  i/(a  digni,  qua  fuijtis  Ednxxtfdi  diebus  Regis* 

*  Et  volo  quod  oranis  pucr  fit  patris  fui  haeres  poft  di- 
«  em  patris   fui.     Et  ego  nolo  pad,  quod    aliquis  homo 

*  aliquam  injuriajrn  vobis  inferat.     Deus  vos  falvet,'   Char- 
«  ta  Will.  Regis,  ap.  Spel.  Cod.  Leg-  Vet.  p.  290. 

*  Mag.  Charta,  ap.  Spelman,  Cod.  Leg.  Vet.  p.  369. 
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towns,  are  an  argument  of  the  long  and 
deplorable  dejection  of  the  people  *.  Yet  the 
tallage  whi»:h  the  prince  came  to  exact  at  his 
pleafure,  was  founded  on  a  benevolence, 
which  the  inhabitants  of  them  had  beftowed 
upon  him  at  their  difcretion.  Before  it  was 
a  tax,  it  was  a  donum  or  a  prefent.  It  had 
been  expreffive  of  freedom  and  generofity, 
before  it  denoted  oppreflion  and  tyranny  f. 

He  contends,  that,  till  the  invention  of 
sommunities  by  Louis  the  Grofs,  the  towns 
did  not  form  any  body  politic,  and  were 
held  together  by  no  civil  tie  i.  Yet,  the 
erection  of  communities  was  expreisly  to 
revive  their  antient  importance  ;  and  gilds, 
fraternities,  and  corporations,  were  known 

in 

*  Hi  ft.  of  England,  vol.  in  p.  90. 
f  WW  ot  Society  in  Europe,  in  its  progrefs  from 
fodeneTs  m  ivfiiiement,  book  ii«  ch.  v.  and  the  notes, 
%  Hift.  oi  England,  vol.  i.  Append,  ii. 
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in  the  Saxon  times,  and,   indeed,  are  as 
old  as  the  fettlements  of  the  barbarians  *. 

But,  around  the  greateft  miftakes  of  this 
illuftrious  man,  his  genius  has  thrown  a 
dazzling  light  of  uncommon  ingenuity ;  and 
no  candid  inquirer  will  diffent  from  him, 
without  doing  him  the  juftice  to  admire  his 
talents.  It  is  by  reflection,  and  in  the 
writings  of  his  imitators  and  followers, 
that  his  errors  appear  with  all  their  difad- 
vantages. 

This  argument,  in  particular,  about  the 
rife  of  communities ,  has  been  infilled  upon 
as  very  powerful.  And  it  is  concerning 
the  charters  of  community,  in  the  twelfth 
and  thirteenth  centuries,  that  the  biogra- 
pher of  Charles  V.  has  this  paflage.  '  Thefe 
t  may  be  confidered  as  the  firft  rudiments 

'  of 

*  Spelman,  G!^C  voc  6ilda.  Domes-day-book,  as 
cited  by  Dr  Brady,  and  other  writers. 
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*  of  law  and  order,  and  contributed  'great- 
c  ly  to  introduce  regular  government  a- 
'  mong  all  the  members  of  fociety.      As 

*  foon  as  communities  were  inftituted, 
'  high  fentiments  of  liberty  began  to  ap- 
'  pear  *.' 

Is  it  poflible,  even  in  the  flighteft  degree, 
that  thefe  charters  could  be  the  jirji  rudi- 
ments of  law  and  order  ?  Was  there  nei- 
ther law  nor  order  till  thefe  charters  were 
granted  ?  Was  every  thing  in  confufion 
and  tumult  for  fo  many  ages  ?  And,  from 
the  irruptions  of  the  barbarians,  till  this 
fortunate  aera,  did  the  nations  of  Europe 
entertain  no  fentiments  of  liberty  ?  All 
this  is  incredible.  Thefe  charters,  in  fad:, 
were  to  renew  a  condition  of  fociety,  which 
had  exifted  in  prior  times,  and  which  had 
been  defaced  by  the  breaking  down  of  the 
feudal  fyftem.     They  were  to  bear  in  their 

boforn 

*  Hift.  of  Charles  V.  vol.  i.  p.  257, 
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bofom  an  allufion  to  this  condition  of  fo- 
ciety.  And  jurifprudence  and  law  had  ac- 
tually grown  into  codes  and  fyjiems^  in 
many  countries  of  Europe,  long  before 
the  twelfth  and  thirteenth  centuries. 

Thefe  codes  and  fyftems  are  known  to 
the  learned.  They  are  not  peculiar  to  one 
or  to  two  tribes  of  the  barbarians,  who 
conquered  and  made  fettlements.  They 
are  to  be  found  in  many  of  them.  They 
may  be  traced  as  they  rofe  in  Spain,  in  Italy, 
in  France,  in  Germany,  and  in  England  *. 
In  innumerable  inftances  they  are  even  ad- 
mirable for  their  wifdom.  The  learned 
Giannone  delights  to  mention  them,  in 
terms  the  moll  refpedtful  j\  The  pene- 
trating 

*  LL.  Wifigoth,  Burgund.  Alaman.  Baivvar.  Ripuar. 
SaxoQ-  Longobard,  &c.  See  the  collections  of  Linden- 
brogius,  and  Georgifch-  See  alfo  LL.  Anglo-Saxon-  j* 
the  editions  of  Lambard/or  Wiliins. 

f  Hift.  of  Naples,  book.  iii.  iv.  v.  vi.  &c« 
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trating  Grotius  has  extolled  them  as  pre- 
ferable, on  many  accounts,  to  the  civil  laws, 
or  to  the  jurifprndence  of  the  Romans  *. 
The  immortal  Montefquieu  has,  on  fome 
occafions,  done  them  the  honour  to  fpeak 
their  eulogium  f. 

But,  while  it  is  to  wander  very  widely 
into  the  regions  of  romance,  to  afcribe  the 
firft  rudiments  of  law  and  order  to  the 
charters  of  community  j  in  the  twelfth  and 
thirteenth  centuries,  it  is  equally  fo  to  im- 
pute to  them,  with  this  writer,  the  intro- 
duction of  high  fentiments  of  liberty.  The 
barbarians  were  animated  with  high  fen- 
timents of  liberty  in  their  forefts.  They 
carried  them  into  their  conquefts  ;  and  eve- 
ry where,  in  the  early  periods  of  their  hi- 
ftory  and  legiflation,  the  marks  of  them  are 

to 

*  Prolegomena,  ad  Hift.  Goth, 
t  L'Efprit  des  Lois,  Ht>  *8. 
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to  be  obferved  in  chara&ers  that  are  ftrong 
and  indelible* 


Till  the  decline  and  confufions  of  the 
feudal  fyftem,  the  condition  of  Europe,  in 
all  its  kingdoms,  was  free  and  limited.  It 
was  in  confequence  of  the  change  of  the 
Gothic  and  the  Celtic  manners,  that  the 
people  were  to  pafs  from  a  ftate  of  liberty, 
to  a  ftate  of  oppreflion,  and  that  the  origi- 
nal fpirit  of  the  feudal  aflbciation  was  to 
undergo  a  total  alteration  *. 

Now,  the  firft  condition  of  the  towns 
and  the  people,  as  I  remark  in  the  text, 
muft  have  been  a  fcene  of  freedom  or  of 
happinefs.  And,  in  this  condition,  corpo- 
rations and  boroughs  were  actually  known, 
and  of  importance  f.     The  fecond  aera  of 

their 

.  •  View  of  Society  in  Europe,  in  its  progrefs   from 
rudencfs  to  refinement,  book  ii. 

f  Domes- day- book,  in  the  quotations  of  Dr  Brady, 
and  other  writers.  , 
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their  hiftory  was  deformed  with  miferies. 
And  it  was  from  this  wretchednefs,  to  the 
felicities  of  their  former  independence, 
that  the  charters  of  community  were  to 
contribute  to  reftore  them. 

Thus  the  conclufions  of  the  biographer 
of  Charles  V.  are  to  be  confidered  as  falla- 
cious, under  every  afpect  in  which  they  can 
be  viewed.  But,  as  this  fubjecT:  of  the 
towns  is  highly  curious  and  intereftirtg,  I 
proceed  to  throw  out  fome  additional  ob- 
lervations  concerning  it. 

After  towns  became  opprefTed,  it  would 
be  natural  for  them  to  look  back,  with  an- 
xiety and  regret,  to  the  liberties  which  had 
been  wrefted  from  them.  And,  a  confe- 
rence of  this  anxiety  and  regret,  would 
be  an  attempt  to  recover  them.  Thefe 
things  were  really  to  happen.  Towns 
in  fubje&ion  to  the  fovereign  and  to  the' 
nobles,  were  togive/w^or  payments,  to  re- 
ceive 
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ceive  anew,  in  part  or  in  whole,  the  privi- 
leges they  had  loft.  In  the  records,  accor- 
dingly, of  all  the  feudal  liates,  the  pur- 
chafe  of  privileges  formerly  enjoyed,  and 
claims  of  antient  rights  and  liberties* 
were  frequent ;  and  they  will  be  allowed 
to  be  effectual  proofs  of  the  condition  of 
the  towns  and  the  people,  both  in  their 
ftates  of  happinefs  and  calamity. 

The  men  of  Coventry  gave  xx  marks  to 
Henry  II.  to  have  his  confirmation  of  their 
liberties.  For  their  liberties  x  marks  were 
given  to  Richard  I.  by  the  burgefles  of 
Carlifle  ;  and  cc  marks,  on  the  lame  ac- 
county  were  prefented  at  his  exchequer 
by  the  burgefTes  of  York.  Of  thefe,  and 
a  variety  of  other  fines  by  towns,  for  the  re- 
covery and  fecurity  of  their  liberties,  there 
are  evidences  in  the  records,  which  are  pu- 
blished by  Mr  Madox  * 

X  A 

*  Hift.  of  the  Exchequer,  vol.  i.  ch.  xi; 


3^2  Of  the  Public  Law, 

A  claim  of  liberties,  which  had  belonged 
to  his  anceftors  in  times  beyond  all  memory, 
was  made  by  Gilbert  de  Gaunt,  in  the  fe- 
venth  year  of  Edward  I.  *.  In  the  days  of 
Richard  II.  the  Earl  of  Richmond  com- 
plained, that  the  officers  of  the  crown  had 
invaded  his  county,  and  exercifed  exac- 
tions and  tyranny,  upon  his  men  and  his 
tenants.  He  enumerated  thefe  exactions, 
and  defcribed  this  tyranny.  He  afferted  and 
claimed  their  antient  liberties ;  and,  his  pleas 
being  fuftained,  a  charter  was  iffued  from  the 
crown  in  acknowledgment  of  their  free- 
dom, and  exempting  them  from  all  op- 
preflions  f. 

What  thole    liberties  were,    which  the 

towns, 

*  Clamat  liberiwn  chaceam,  et  Kberam  warrennam,  ct 
infangtheof,  in  omnibus  dominicis  terris  fuis  in  Swaldale, 
emend.  Affifae  panis  et  cervifiae  tract,  et  fur,  as  in  Rithe 
et  Swaldale  ab  antiquo.  Et  dicit,  quod  ipfe  et  omnes  an- 
teceffores  Alt,  a  tempore  quo  non  extat  mttmria,  temper  uft 
ftint  hujufmodi  libertatibus,  abfque  aliqua  temporis  in- 
terruptionc.  Et  in  hoc  pontt  fe  fuper  patriam.  Clameum 
Gilbcrti  de  Gaunt,  ap  Rcgiftr.  Honoris  de  Rtibm9nd,p.  91. 
|  Appendix,  No.  IV. 
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towns,  as  corporations,  or  bodies  politic, 
had  pofiefled  in  old  times,  it  is  difficult  to 
fay  with  entire  precifion.  In  general,  how- 
ever, the  names  of  them  are  to  be  found  ** 
And,  with  regard  to  the  opprejftons  which 
the  fovereign  and  the  nobles  exercifed  up- 
on the  towns  and  the  people,  within  their 
refpe&ive  and  peculiar  jurifdidtions,  they 
are  alfo  to  be  enumerated  f.  Now,  the 
charters  of  community  to  towns,  were  ex- 
prefsly  to  revive  thofe  liberties,  and  to  take 
away  thefe  opprejjions  J.  The  towns  arid 
X  2  the 


*  They  feem,  in  a  great  rheafure,  to  be  contained  in 
what  is  meant  by  *  foca,  faca,  tol,  theam,  intai  gthef, 
«  et  utfangthef.'  See  UL.  Anglo-Saxon,  ap.  Wilk.ns, 
p.  202.  and  the  Gloffaries. 

f  Thefe,  in  general,  are  expreiTed  by  the  terms    heo- 

*  Ionium,     leftagiu'm,    paffigium,    paagium,    pomagium, 
«  ftallagium,  leva,  ct  tallagium.'     See  the  Gloffaries. 

\  A  charter  of  franchife  or  community  by  Ki"g 
John,   fpe.iks  in    this    manner.      •  Scatis   nos    conccflifTe 

*  et  praefenti   carta  noftra  confirma/r  burgenfihus  noftris 
'  de  Gcrntmua,  quod  habeant   burgum  de  Gernemua   ad 

*  feodi  firmam  in  perpetuum,  et  quod  burgus  ille  fir  liber 

«  burgh's 
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the  people,  therefore,  had  been  lirft  free  ; 
they  were  then  oppreffed  ;  and  they  were 
next  to  return  to  freedom  again. 

In  revolving  the  force  of  thefe  particu- 
lars by  themfelves,  and  in  their  union,  it  is 
irnpofiible  not  to  perceive,  that  the  towns 
and  boroughs,  in  their  earlieft  condition, 
were  not  only  free  and  happy,  but  even 
confequential  and  confiderable.  To  what 
aera,  then,  but  to  this,  are  we  to  look  for 
the  rife  of  the  parliamentary  towns  and  bo- 
roughs ?  They  could  not  poffibly  obtain 
this  privilege  in  the  fecond  condition  of 
their  hiftory  ;  for  then  they  were  miferable 
and  under  oppreffion.     And,  if  they  had 

not 

'  burgus  in  perperuum,  et  habeant  focam  et  faccmi,  to/  et 

*  theam,  et  hifan^thef,  et  utfangthef,  et  quod  ipfi  burgenfes, 
'  per  totam  tei  ram  r.oftram,   et  per  omnes  porrus  maris, 

*  fint  quieti  de  thenloneo,  Uftagio,  pajjagio,  pflagfo..  pontagio, 
'  Jlalkgio.et  de  leve  et  de  danegetd,  et  omni  alia  confuetudins.* 
Dr  Brady,  Treatife  of  Englifo  boroughs t  appendix, p.  8. 
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not  obtained  it,  till  after  the  grant  of  char- 
ters of  community,  in  the  twelfth  and  thir- 
teenth centuries,  the  great  and  the  little  cir- 
cumftances,  which  muft  have  attended  a 
tranfadtion  fo  memorable,  could  not  poffibly 
have  been  fwept  away  fo  completely,  as 
that  no  memorial  whatever  fhould  be  left, 
to  decide  irrefragably  their  exiftence. 

It  accords,  too,  with  this  way  of  think- 
ing, that  parliamentary  boroughs  might 
lofe  their  privilege  of  reprefentation  by  dif- 
ufe,  and  from  poverty.  For  they  were  to 
decline,  when  the  towns  were  in  their  ftate 
of  oppreffion.  It  accords  with  it,  alfo,  that 
they  mould  rife  up  from  oppreffion,  and  that 
they  fhould  lay  claim  to  the  right  and  the  ho- 
nour which  they  had  exercifed  and  fuftain- 
ed  of  old.  And,  in  reality,  do  we  not  learn 
from  records  and  hirtory,  that  Barnftaple, 
after  having  been  a  parliamentary  borough, 
in  the  Anglo-baxon  times,  neglected  to 
X  3  fend 
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fend  its  burgefles  to  parliament,  till  the  days 
of  Edward  III.  when  it  claimed  its  antient 
privilege,  and  was  inverted  in  it  *  ?  And 
do  we  not  know,  that  Agmondefham, 
Wendover,  and  Great  Marlow,  after  an  in- 
terruption of  four  hundred  years,  made  a 
claim  of  their  antient  parliamentary  rights, 
and  were  found  by  the  commons  and  the 
king  to  be  parliamentary  boroughs  from 
frefcription  j*  \ 

To  thefe  remarks  I  might  add,  the  pofi- 
tive  and  conclufive  evidence  which  fup- 
ports  the  high  antiquity  of  parliamentary 
boroughs  in  England.  But,  I  hold  the 
matter  of  this  note  to  be  fufficientto  juftify 
WThat  I  have  faid  in  my  text.  And  it  fuits 
not  the   views  with  which   I  now  write, 

and 

*   Hody,  Hift.  of  councils  and  parliaments,  p.  375. 

376. 

f  Brown  Willis,  ap.  Lyttelton's  Hift.  of  Henry  IT^ 
vol.  iii-  p.  389. 
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and  the  narrow  limits  within  which  I  muft 
confine  myfelf,  to  enter  upon  a  fubject  fo 
vaft  in  itfelf,  and  fo  infinitely  perplexed 
by  the  paflions  and  ability  of  the  advocates 
for  the  crown,  and  for  the  people. 


NOTE 
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NOTE     XXVIII.    Page  128.     [EE]. 


The  Antiquity  of  the  Reprefentation  of  the 
People.  The  Principle  of  this  Reprefen- 
tation. 


THE  antient  and  modern  hiftorians  of 
Scotland,  neglect  very  much  all  con- 
ftitutional  matters.  The  ftate-papers,  and 
the  public  archives  of  this  nation,  have  ne- 
ver been  collected.  The  antient  laws, 
which  have  been  preferved  and  publifhed, 
are  not  only  few  and  inconfiderable,  but 
have  not  been  prefented  to  the  ftudious,  in 
any  perfect  form.  Thefe  difadvantages 
have  apologized  for  what  I  have  hitherto 
done  ;  and  they  are  to  plead  for  what  I  am 
yet  to  do. 


In 
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In  the  confideration  and  importance  of 
the  people  of  old,  I  find  an  inducement  of 
the  ftrongeft  kind  to  believe  their  reprefen- 
tation  ;  and  I  defpair  not  to  produce,  from 
legal  and  hiftorical  monuments,  a  fufficient 
evidence  of  the  propriety  of  this  opinion. 

A  charter,  of  a  religious  endowment  at 
Dunfermline,  by  Malcolm  III.  makes  an 
exprefs  mention  of  the  parliamentary  powers 
of  the  people  *.  But  what,  it  is  to  be  aiked, 
was  the  rank  of  the  people  in  this  age  ?  Be- 
fore the  days  of  James  I.  the  inferior  tenants 
of  the  crown  were  the  lejjer  barons,  and 
they  appeared  perfonally  in  our  parliaments. 
Before  the  invention,  therefore,  of  the 
knights  .  of  the  /loirc,  when  the  people  are 
recorded  as  a  part  of  the  parliament,  the  al- 
lufion  muft  be  made  to  the  burgejfes.  It  is, 
accordingly,  to  the  parliamentary  powers  of 
the  burgejfes,  that  this  charter  has  appeal- 
ed j 

f  Appendix,  No.  V. 
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cd  ;  and,  in  fact,  before  it  fpeaks  of  the 
people,  it  had  enumerated  the  higher  orders 
of  the  legifiature. 

The  preamble  to  the  ads  of  William  the 
Lion,  who  began  to  reign  in  the  year  1 165, 
is  in  thefe  words. 

'  Statuta,  five  affifae  regis  Wilhelmi,  regis 

*  Scotiae,  factae  apud  Perth,  coram  epifcopis, 

*  abbatibus,  baronibus,  et  aliis  probis  homi- 
'  nibus  terrae  fuae.' 

In  the  body  of  his  laws  there  are  thefe 
notices. 

'  Affifa  regis  Wilhelmi,  fa&a  apud  Perth, 

*  quam  epifcopi,  abbates,  comites,  barones, 
c  thani,  et  tot  a  communitas  regni,  tenere  fir- 
'  miter  juraverunt  ** 

'  Item, 

\  ■ 

•  Cap.  7. 
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;    '  Item,  rex  Wilhelmus  ftatuit  apud  Sco- 
f  nam,  per  commune  concilium  regnifui  *.' 

In  the  ftatutes  of  Alexander  II.  the  paf- 
fages  which  follow  deferve  to  be  confidered. 

'  Statuit  dominus  rex  Alexander,  illu- 
'  ftris  rex  Scotiae,  de  concilio,  et  aflenfu 
■*  venerabilium  patrum,  epifcoporum,  abba- 
f  turn,  comitum,  baronum,  ac  proborum  ho- 
'  minum Juorum  Scotiae  f.' 

f  Statuit  rex  per  confilium  et  aflenfum 
*  totius  communitatis  fuae  J.' 

The  preamble  to  the  laws  of  Robert  L 
is  in  thefe  words. 

'  In  Dei  nomine,  Amen.  Robertus  Dei 
f  gratia,  Rex  Scotorum,  anno  regni  fui  de- 
.'  cimo  tertio,  die  dominica  proxima,  cum 


'  con- 


Cap.  9.  f  Cap.  2.  %  Cap.  4, 
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continuatione  dierum,  poft  feftum  Sanc- 
ti  Andreae  Apoftoli,  fubfequentium  :   Re- 
fidens  apud  Sconam  in  piano  parliamento 
fuo  tento  ibidem  ;  habitoque  folemni  trac- 
tatu,  cum  epifcopis,  abbatibus,  prioribus, 
comitibus,   baronibus,    et   aliis    magnati- 
bus,   de   communitate   totius  regni  ibidem 
congregatis,  fuper  variis  et  arduis  nego- 
tiis,  ipfum  et  regnum  fuum  tangentibus, 
atque   in  futuro  tangere  valentibus  :  Ad 
honorem  Dei,  et  fan£tae  matris  ecclefiae, 
et  ad  emendationem  lerrae  fiiae,  tuitionem 
populi,    et  ad  pacem  terrae  fuae  manute- 
nendam,   et  affirmandam.      De   communi 
conci/io,   et    expreflb   confenfu,    omnium 
praelatorum,  et  libere  tenentium  praedic- 
torum  ac  totius  communitatis  praedidtae  ; 
ordinavit  condidit,  et  ftabilivit  ftatuta  in- 
fra fcripta  ;  ab  omnibus  per  totum  reg- 
num fuum  perpetuo,   et  inviolabiliter  ob- 
fervanda  *.' 

When 

*  Prim.  Stat.  Rob.  Primi. 


And  the  Conjlitution  of  Scotland.        $$$ 

When  the  prelates,  the  nobles,   and  the 
tenants  in  capite,  or  the  lefler  barons,   are 
cxprefTed  as  pirts  of  the  legiflative  body, 
the  meaning  of  the  terms  employed  are  ob- 
vious.    But  what  were  the  probi  homines 
in  the  laws  of  William  and  Alexander  ? 
They  muft  point  to  another  branch  of  the 
legiflature.     Thus,  when  John  Balliol  told 
Edward  I.  that  he  could  not,  and  dared  not 
exprefs  any  fentiment  which  concerned  his 
kingdom,  '  without  confulting  his  people  J 
inconfultis  probis  hominibus  regni  fui  *,  he 
meant  fomething  more  than  the  fanction  of 
the  prelates,  the  nobles,   and  the  tenants  in 
capite.     1  he  exteniivenefs  of  his  expreflion 
is  crampt  and  confined  when   applied   only 
to  thefe.     He  muft  have  alluded  to  the  re- 
prefentatives  of  the  people,  and  to  their  par- 
liamentary power,  as  well  as  to  the  legifla- 
tive authority  of  the  prelates,  the   nobles, 
and  the  tenants  in  capite.     Now,  '  thefe  re- 

'  pre-* 

*  Ryley,  Placit.  Pari.  p.  159.  an.  1293*- 
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1  prefentatives  of  the  people'  muft  have  becri 
the  burgejjes;  for  there  were  yet  no  '  knights 
'  of  the  fhire.'  And  thus  the  expreffion  of 
Balliol,  in  its  extenfivenefs,  is  eafily  com- 
prehended, and  had  a  reference  to  the  -whole 
kingdom. 

The  terms  commune  concilium,  in  the  laws 
of  William  and  Robert,  exprefling  the  na- 
tionality of  parliaments,  confirm  this  con- 
clufion,  and  receive  a  confirmation  from  it 
in  their  turn* 

The  fame  thing  is  to  be  faid  of  the  words 
tola  communitas  in  the  laws  of  William,  A-* 
lexander,  and  Robert.  And  as  to  the  ex- 
preffion magnates  in  thofe  of  the  laft,  in  art 
allufion  to  the  reprefentation  of  the  people, 
it  was,  by  no  means,  mifapplied.  For,  in 
England,  it  appears  exactly  in  the  fame 
fenfe  ;  and  we  know,  both  from  Rymer 
and  Petyt,  that,  in  that  kingdom,  noblei 
mojl  noble,  mofl  illujlrious,  mojl  gracious  Jeig- 

niors-y 
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niors,  monfeigniors,   and  Jires,  were  appel- 
lations of  the  commons  *. 

But,  to  give  a  weight  to  thefe  particulars, 
and  a  deciiion  to  this  fubjecT:,  I  appeal  to 
an  actual  and  complete  evidence,  not  only 
of  t^e  reprefentation  of  the  people^  but  of  a 
grant 'of  money  by  them  in  the  reign  of 
William  the  Lion. 


*  Hoc  anno  f  Rex  Scotiae  Willelmus 
magnum  tenuit  concilium  apud  Strivelyn, 
ubi  interfuit  frater  ejus  comes  David  de 
Huntyngdon,  paulo  poft  feftum  San<3i 
Michaelis  ;  ubi,  petito  ab  optimatibus  au- 
xilio,  pro  pecunia  regi  Angliac  folvenda, 
promiferunt  fe  daturos  decern  mille  mar- 
cas,  praeter  burgenfes  regnit  qui  fex  millia 

4  mar- 


*  Antiq.  power  and  decay  of  parliaments,  p.  17.  The 
antient  rights  of  the  commons  of  England  afferted,  p» 
94  95- 

f  1211* 
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*  marcarum  promiferunt,    praeter    ecclefias,11 
1  fuper  quas  nihil   imponere   praefumpfe- 

*  runt  *.' 

Here  there  is  mention  of  the  three  eftates 
of  the  realm,  the  nobles  f>  the  burgeffes,  and 
the  clergy. 

Abercromby,  who  is  remarkable  for 
mean  prejudices,  and  the  want  of  penetra- 
tion, has  affirmed,  that  Robert  I.  introdu- 
ced the  burgejfes  into  our  parliaments  ;  and 
that  this  is  evident  from  an  Indenture 
'  drawn  up  between  him  and  the  earls,  ba- 
'  rons,  freeholders,  and  communities  of 
'  burghs ,  anno  1326,  in  a  parliament  hol- 

*  den  at  Cambulkenneth,   by  which,   upon 

*  confiderations  therein  narrated,  the  King 

4  ob- 

*  Fordun,  Scotichronicon,  lib.  viii.  cap.  83. 

■f  Under  the  general  name  of  Nobl.s,  old  writers  often 
include  the  greater  and  the  lefler  barons,  or  the  whole 
body  ot  the  temporal  tenants  in  capite,  who  had  a  titte  to' 
appear  m  parliament. 
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*  obtained  a  grant,  during  his  life,   of  the 

*  tenth  penny   of  all  the    farms  and    re- 

*  venues  belonging  to  the  laity  of  the 
1  kingdom,  both  within  and  without  the 
1  burghs  *.' 

With  Abercromby,  Dr  Robertfon  has 
concurred  in  exprefs  terms;  and  it  appears, 
that  they  muft  have  confidered  this  inden- 
ture as  a  rule  or  evidence  the  molt  power- 
ful f.  Yet,  what  is  particularly  unfortu- 
nate, this  indenture  does  not  fay  that  the 
burgeffes  were  now,  for  the  firft  time,  in- 
troduced into  our  parliaments.  It  does  not 
mention  them  as  a  new  or  a  recent  inftitu- 
tion.  We  cannot  gather  from  it  that  any 
alteration  was  then  made  or  intended.  It 
enumerates  the  burgeffts^  not  as  a  novelty, 
but  as  an  eft ablifhed  branch  of  the  legiila- 
turej.  To  this  indenture,  therefore,  I 
Y  may 

*  Achievements  of  the  Scots  nation,  vol.  i.  p.  635. 
•f  Hift.  of  Scotland,  vol.  i.  p.  66* 
%  Appendix,  No.  VI. 
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may  be  permitted  to  appeal  in  my  turn  ; 
and  I  confider  it  as  contributing  to  the  ge- 
neral ftrength  of  my  argument,  by  illu- 
ftrating  the  antiquity  of  the  reprefentation 
of  the  boroughs. 

Prior,  for  a  fhort  period,  to  the  year  1326, 
the  fanciful  aera  from  which  monarchical 
writers  date  the  reprefentation  of  the  towns, 
there  was  a  league  between  Scotland  and 
France,  ftill  to  be  feen  in  a  roll  of  the 
Tower,  in  which  the  towns  and  boroughs 
appear  as  a  branch  of  the  parliament,  un- 
der the  defcription  of  J  univerfitates  et 
*  communitates  c'vuitatum  et  villarum  regni 
'  Scotiae  *.'  Now,  it  will  hardly  be  con- 
tended that  thefe  terms  are  expreffive  either 
of  the  prelates,  the  barons,  or  the  fimple 
tenants  in  capite,  whom  the  monarchical 

writers 


*  Petyt,  The  antient  rights  of  the  commons,  p.  83. 
See  farther,  Prynne,  Ecclefiaft.  jurifdiftion>tom.iii.p.539» 
540- 


And  the  Gmjlitution  of  Scotland.       33$ 

writers  hold  out  at  this  time  as  the  only 
parts  of  the  legiflature. 

In  the  year  1320,  it  is  likewife  to  be 
obferved,  that  the  celebrated  letter  from  the 
Parliament  of  Scotland  to  the  Pope,  com- 
plaining of  the  King  of  England,  enume- 
rates, as  its  conftituent  branches,  the  ?  comi- 

4  tes,  barones,  libere  tenentes,  et  tota  com- 

5  munitas  Scotiae  *.'  And  here  the  boroughs 
are  moft  peculiarly  pointed  out  by  the  tota 
communitas,  as  the  earls,  the  great  barons, 
and  the  freeholders,  or  the  lelfer  barons, 
are  pofitively  referred  to. 

Thus,  too,  in  place  of  the  expreffion 
tota  communitas^  the  term  bnrgenfes  is  ac- 
tually employed  in  the  laws  of  Robert  II. 
For,  when  the  three  eftates  fwear  in  his 
reign  to  fupport  the  laws,  and  the  Earl  of 
Carrick  as  governour  of  the  realm,  it  is 
Y  2  faid, 

•  Anderfon,  Diplomat.  Scot.  tab.  53. 
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faid,  *  Omnes  et  finguli  praelati,  praelato- 
4  rum  procuratores,  et  alii  de  clero,  comi- 
4  tes,  barones,  et  burgenfes  qui  interfuerunt 

*  ad  fervanda  omnia,  et  fingula  praedicta, 
'  quantum  in  eis  fuerit,  et  ad  manutenen- 

*  dum,  fortincandum,  et  fuffulciendum  do- 

*  minum  de  Carrik  fub  rege,  ad  legis  regi- 

*  men,  et  completionem  jufticiae  conflitu- 
4  turn,  juramenta  fua,  tactis  facrofanclis  e- 

*  vangeliis,  perfonaliter  praeftiterunt  *,' 

But  farther,  from  the  words  communita- 
tes  burgorum,  in  the  parliamentary  recital 
of  the  indenture  of  Robert  I.  f,  from  the 
words  tres  communltates  in  the  laws  of  Da- 
vid II.  J,  and  from  the  words  '  ex  delibe- 
4  rato  confilio,  et  cum  confenfu  et  aflenfu 
4  prelatorum,  comitum,  et  baronum,  cete- 
4  rorumque  procerum  et  nobilium,  ac  om- 
4  nium  aliorum  de  tribusjlatibus,  five  comu- 
4  nitatibus  totius  regni,'  in  a  ftatute  of  Ro- 
bert 

•  LL«  Rob.  II.  cap.  1 7. 
f  See  Appendix  No.  VI. 
\  LL.  Day.  II.  cap.  41, 
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bert  II.  *,  a  general  and  ftriking  argument, 
in  confirmation  of  what  I  have  remarked, 
is  to  be  deduced.  For,  in  thefe  pafiages, 
which  refer  to  times  when  it  is  univerfally 
allowed  that  the  burgejfes  were  reprefented, 
the  word  communitas  is  applied  to  the  bo- 
roughs as  one  of  the  three  cjlates.  We  may 
therefore  reafon  back  from  this  evidence  to 
antient  times,  and  conclude,  that  in  thefe 
the  term  communitas  was  alfo  expreffive  of 
the  fame  meaning  ;  and  this  the  more  c- 
fpecially,  when  the  explanation  contended 
for  has  fo  many  concurring  circuraflanccs 
to  juftify,  to  fupport,  and  to  eftablifh  its 
exactnefs  and  propriety. 

The  repreftntation  of  the  boroughs  be- 
ing thus  to  be  found  in  the  oldeft  ftatutes 
of  our  princes,  and  in  authentic  monu- 
ments of  hiftory,  and  appearing  in  them 
as  an  eftablifhed  inftitution,  it  is  to  be  faid, 
Y  3  that 

•  Appendix,  No.  VII. 


342  Of  the  Public  Law, 

that  it  lofes  itfelf  in  the  darknefs  of  a  re- 
mote antiquity. 

But,  though  the  antiquity  of  the  repre- 
fentation  of  the  boroughs  does  not,  1  think, 
admit  of  any  doubt  ;  yet  the  rule  or  prin- 
ciple of  this  right  is  concealed  in  time  and 
in  obfcurity. 

We  know,  indeed,  with  certainty,  that 
the  holding  in  capite  was  the  rule  in  the  reign 
of  Robert  III.  and  that,  to  this  day,  it  is  the 
royal  boroughs  alone  which  elect  reprefenta- 
tives.  The  preamble  to  the  laws  of  Robert  III. 
is  in  thefe  words  :  *  Parliamentum  Domini 
'  noftri  Roberti  Tertii,  Scotorum  regis  il- 
'  luftrifh mi,  tentum  apud  Sconam  die  Lunae, 
*  vicefimo  primo  Februarii  ;  anno  gratiae 
'  millefimo  quadringentefimo,  regni  fui 
c  undecimo,  cum  continuatione  dierum 
'  fubfequentium ;  fummonitis  et  ibidem 
'  vocatis,  more  folito,  epifcopis,  prioribus, 
'  ducibus,  comitibus,  baronibus,  libere  tc- 

'  nentibus, 
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*  nentibus,  et  Burgensibus,  qui  de  domi- 

*  no  nojlro  rege  tenent  in  Capite  *.' 

This  authority,  fo  decifive  for  the  aera 
to  which  it  refers,  and  fo  well  illuftrated 
by  our  fubfequent  hiftory,  is  not  yet  a  de- 
monftration,  that  the  holding  in  capite  was 
the  principle  of  the  reprefentation  of  the 
boroughs,  from  the  enrlieji  times.  And,  I 
cannot  but  think,  that  fome  principle,  more 
general  and  extenfive  in  its  operation,  had 
preceded  this  diftinction.  But  a  thick  cloud 
covers  this  fubject  from  obfervation. 

I  may,  notwithftanding,  be  allowed  to 
remark,  that  I  can  fee  nothing  abfurd  in 
the  fuppofition,  that  many  boroughs  held 
under  the  nobles,  might  be  of  importance 
enough  to  entitle  them  to  fend  representa- 
tives to  parliament  in  very  antient  times. 
The  democratical  genius  of  the  early  aeras 
of  our  hiftory,  gives  encouragement  to  this 
Y  4  idea, 

•  Aft.  Rob.  IIT.  ap.  Skene,  p.  62. 
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idea.  It  is  fupported  by  the  cuftoms  of 
England,  where  boroughs  were  reprefent- 
ed,  which  held  not  in  capite.  And  it  re- 
ceives a  weight  from  the  confideration  of 
thofe  principles  of  freedom  and  enlarge- 
ment which  acted,  of  old,  in  the  produc- 
tion of  the  political  condition  of  the  county 
of  Sutherland  ;  a  condition  which  appear* 
now  to  be  fo  fingular. 


NOTE 
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NOTE      XXIX.     Page  131.   [FF], 


The  Lords  of  the  Articles.     The  Freedom  of 
the  Scottifh  Conftitution. 

g  A  S  far  back,'  fays  the  hiftoriogra- 
-Z~Jl  pher  of  Scotland,  '  as  our  records 
*  enable  us  to  trace  the  conftitution  of  our 
'  parliaments,  we  find  a  committee,  diftin- 
1  guifhed  by  the  name  of  Lords  of  Ar- 
1  tides  *.' 

The  moft  antient  aera  of  the  appearance 
of  this  council  or  committee,  has  been  con- 
ceived to  be  the  reign  of  David  II.  And, 
if  the  old  ftatutes  of  our  Kings,  which  re- 
main,  are  allowed  to  be  records,  and  this 

will 

*  Dr  Robertfon,  Hiil-  of  Scotland,  toI-  i.  p.  68. 
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will  hardly  be  doubted,  we  can  trace  the 
conftitution  of  our  parliaments  to  a  remoter 
age  *.  It  is  alfo  to  be  conceived,  that  this 
committee  was  not  diftinguifhed  by  the 
name  of  \  Lords  of  Articles,'  till  the  reign 
of  James  IV.  f . 

*  It  is  extremely  probable,'  continues 
this  author,  *  that  the  King  once  haa  the 
'  fole  right  of  nominating  the  Lords  of 
c  Articles.  It  appears,  from  authentic  re- 
'  cords,  that  a  parliament  was  appointed  to 
'beheld  March  12.  1566,  and  that  the 
c  Lords  of  Articles  were  chofen,   and  met 

*  on  the  7th,  five  days  before  the  affembling 
c  of  parliament.  If  they  could  be  regular- 
c  ly  elected  fo  long  before  the  meeting  of 
c  parliament,  it  is  natural  to  conclude,  that 
'  the  prince  alone  poflefled  the  right  of  c- 

*  lecting  them.     There  are  two  different 

'  accounts 

*  See  Note  28. 

f  See  the  Statute-book.  ( 
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*  accounts  of  the  manner  of  their  election 
6  at  that  time,   one  by  Mary  herfelf,   in  a 

*  letter    to   the   Archbifhop   of    Glafgow. 

*  We,  accompanied  with  our  nobility  for  the 

*  time,  pafs  to  the  talbuith  of  Edinburgh , 

*  for  holding  of  our  parliament,  on  the 
'  yth  day  of  this   infant,  and  elecled  the 

*  Lords  Articulars.  If  we  explain  thefe 
'  words,  according  to  ftrict  grammar,  we 
'  mult  conclude,  that  the  Queen  herfelf 
4  elecled  them.  It  is,  however,  more  pro- 
'  bable,  that  Mary  meant  to  fay,  that  the 
1  nobles  then  prefent  with  her,  viz.  her  pri- 
'  vy  counfellors  and  others,  elected  the 
1  Lords  of  Articles.  The  other  account  is 
'  Lord   Ruthven's,   who   exprefsly  affirms 

*  that    the  Queen    herfelf   elected    them. 

*  Whether  we  embrace  the  one,   or  the  o- 

*  ther  of  thefe  opinions,  is  of  no  confe- 
4  quence.      If  the  privy    counfellors    and 

*  nobles  attending  the  court,  had  a  right  to 

*  elect  the  Lords  of  Articles,  it  was  equal- 
1  ly  advantageous  to  the  crown,  as  if  the 

'  prince 
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'  prince  had  had  the  fole  nomination  of 
*  them  *.' 


The  nomination  of  this  committee  ap- 
pears from  the  a&s  of  James  I.  The  pre- 
face to  his  laws  is  in  thefe  woi  Is.  '  Ada 
parliamenti  Jacobi  primi  regis  Scotorum, 
tenti  apud  Perth  xxvi  die  menfis  Maii, 
anno  Domini  millefimo  quadringentefi- 
mo  vigefimo  quarto,  et  regni  fui  xix. 
Convocatis  tribus  regni  Jiatibus^  ibidem 
congregatis  eleclae  fuerunt  certae  perfo- 
nae  ad  articulos  datos  per  dominum  re- 
gem  determinandos,  data  caeteris  licentia 
recedendi  f.' 

Inflead,  then,  of  having  been  elected  by 
the  King,  or  by  his  dependants,  the  Lords 
of  the  Articles  were  chofen  in  parliament. 
They  were  a  committee  of  the  three  eftates, 

not 

*  Hift.  of  Scotland,  vol.  i.  p.  69-  70* 
f  Black,  Acls,  p.  1. 
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not  the  creatures  of  the  prerogative  ;  and 
they  received  articles  from  the  King,  which 
they  were  to  examine  and  to  prepare  for 
the  parliament.  A  confcioufnefs  of  the  e- 
vidence  of  this  preamble  to  the  acts  of 
James  I.  has  occafioned  its  omiflion  in  the 
later  editions  of  the  Scots  ftatutes  ;  and,  I 
am  prefently  to  point  out  other  omifhons, 
which  cannot  be  cenfured  as  too  mean  or 
difhonourable  ;  it  being  their  intention  to 
deftroy  the  parliamentary  expreffions  of 
the  importance  of  the  people. 

The  teftimony  of  this  preamble  is"  con- 
firmed by  a  ftatute  of  James  III.  in  which 
power  is  entrufted  ■  be  the  hail  thre  ejlates 
'  to  certane  perfonis  underwritten,  to  com- 
4  moun  and  conclude  upone  the  maters  ef- 
*  ter  followand  *.'     For  the  council  of  the 

articles 

*  Black,  Ads,  fol.  50.  This  paflage  is  alfo  omitted 
in  the  common  editions  of  the  Statutes,  in  edit-  1681, 
and  1682. 
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articles  are  thus  defcribed  as  a  committee 
of  parliament. 

With  regard  to  the  two  opinions  explained 
by  Dr  Robertfon,  as  expreflive  of  the  te- 
net, that  the  Lords  of  the  Articles  were 
elected  or  managed  by  the  crown,  their 
foundations  are  fo  vague  and  equivocal, 
that  they  illuftrate  his  wifh,  without  con- 
firming his  conclufion.  And,  indeed,  if 
they  had  been  exprefs  and  definitive,  they 
could  only  be  evidences  with  refpect  to  the 
times  to  which  they  point ;  and  no  gene- 
ral inference  could  be  drawn  from  them. 

*  The  Lords  of  the  Articles,'  it  is  farther 
urged,  by  the  hiftoriographer  of  Scotland, 
4  not  only  directed  the  whole  proceedings 
?  of  parliament,  but  pofTeffed  a  negative  be- 
*  fore  debate  *.' 

From 

*  Hift.  of  Scotland,  vol.  i.  p.  6g, 
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From  the  conftitution  of  the  council  of 
articles,  as  illuftrated  by  the  a&s  of  James 
I.  and  James  III.  it  is  yet  obvious,  ^that  it 
was  merely  their  intention  to  prepare  bufi- 
nefs  for  parliament.  The  fubje&s  into 
which  they  were  to  inquire,  were  fubmit- 
ted  to  them  •  and  the  refult  of  their  delibe- 
rations was  reported  in  full  parliament, 
and  examined  and  voted  there.  But,  o- 
ther  teftimonies,  to  evince  thefe  particu- 
lars, are  to  be  produced. 

In  the  ads  of  parliament  of  the  reign  of 
James  IV.  there  are  thefe  pafTages. 

4  As  tuiching  the  renewing  and  confir- 
4  matioun  to  be  maid,  of  the  confideratioun. 

*  and  allyance  of  France,  and  in  likewyfe 

*  of  Denmark  and  Hifpanzie,  it  is  thocht 
4  expedient,  be  the  Lordis  of  the  Arti- 
4  cks,  that  they  defyre  to  purches  and  ob- 

*  tene  fie  freindfchippis,  liberteis,  and  fre- 
1  domes,  for  the  gude publique  of  tbisrcalme^ 

and 
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1  and  proffeit  of  the  cours  of  merchandice, 

*  and  fie  thingis  as  fal  be  fene  proffitabill  be 
'  the  Lordis  of  the  Kingis  lecreit  coun- 
'  fall  :       That   thairfoir   the  body   of  the 

*  parliament  hes  committed  power  to 
'  the  chancellar  and  fecret  counfall,  to  mak 
'  the  inftru&iouns,  and  avife  fie  defyris,  as 
'  thay  fall  think  expedient  for  the  gude  of 

*  the  King,  his  realme,  and  liegis,  quhilkis 
'  fal  be  done  to  the  King,  and  in  the  name 
1  of  the  hail  body  of 'his  parliament \ 

'  Item,  becaufe  the  Lordis  of  the  Articlis 
i  underftandis,   that  it  is  rycht,  expedient, 

*  and  neidful,  that  an  ambaxat  be  fend  to 
c  the  King  of  Denmark  for  the  renewing 
c  of  the  allyance,  and  confirmatioun  of  the 

*  confederatioun  betuix  oure  Souerane  Lord, 
'  his  realme,   and  liegis,  and  the  faid  King 

*  of  Denmark,  his  realme,  and  fubjedis  of 
'  the  famin  ;  and  to  remove  all  ftranenes, 
'  and  difplefour  confavit  be  ony  prince  for 
c  ony  caufe  bypaft,  and  for  the  perfonage  ; 

'it 
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*  it  is  avifit  and  thocht  expedient,  that  thair 
4  be  fend  a  lord,   a  knycht,  a  clerk,  to  the 

*  number  of  xx  perfounis,  and  for  thair 
'  expenfis  to  have  the  foume  of  thre  hun- 
4  dreth  pundis,  to  be  rafit  of  the  thre  eftatis, 

*  that  is  to  fay,  ane  hundreth  of  ilk  eftate. 

4  Item,  tuiching  the  article  of  the  Kingis 

*  propertie  for  the  honorabill  fuftentatioun 
4  and  halding  of  his  hous,  according  to  his 
4  eftate  and  honour,  quhilk  may  not  be 
4  failzeit  without  greit  derogatioun  of  his 

*  nobill  eftate  ;  it  is  confident  be  the  faidis 

*  Lordis  of  the  Articles,  that  fen  all  the  lor- 

*  disfpirituall  andtemporall,  and  uthers,  his 
4  true  Hegis,  fould,  above  all  lingulare  and 
4  particular  profFeit,  defy  re  to  prefer  the 
4  nobill  eftate  of  his  excellence,  lyke  as  it 
4  was  done  in  the  tyme  of  his  maift  nobill 

*  progenitouris,   of  gude  mynde  :  Heir/ore 

*  it  is  thought  expedient,  needfulJ,  and  re- 

*  finabiil,  and  zhjlatute  and  ordaintt  in  this 
4 prefent  Parliament,  that  full  deroga- 

2*  4  tioun, 
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*  tioun,  caflatioun,  and  annullatioun,  be 
4  maid  of  all  giftis,  donationnes,  infeft- 
'  ments,  few-fermes,  feis,  lyferentis  gevin 

*  be  his  hienefs  to  quhatfumever  peribun, 

*  fen  -the  day  of  his  coronatioun  *.' 

Thefe  proofs  explain  fully  the  ufe  of  the 
Lords  of  the  Articles  in  our  conftitution. 
They  were  not  inftruments  of  tyranny,  but 
a  council  for  facilitating  affairs.  Articles 
were  iubmitted  to  their  fcrutiny  ;  and  they 
judged  not  finally,  but  propofed  their  over- 
tures to  parliament.  The  parliament  was 
to  approve  thefe,  or  to  reject  them  ;  and 
the  object  of  the  Lords  of  the  Articles,  while 
they  deliberated  together,  was  the' emolu- 
ment of  the  kingdom,  and  not  the  power 
of  the  Prince. 

From  the  election  of  the  Lords  of  the  Ar- 
ticles out  of  the  three  eftates,  they  were  to 

know 

*  Black  Atfs,  fol.  84.  85. 

The  firlt  and  fecond  of  thefe  paragraphs  are  omit- 
ted in  the  editions  of  the  flatutes  to  which  1  formerly  re- 
ferred. 
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know  that  oppofition  and  thofe  attentions  of 
intereft,  which  were  to  tend  to  the  general 
advantage.  The  eftates  continued  in  this  re- 
prefentation,  to  be  a  check  to  one  another. 
And  the  tranfactions  of  this  committee  being 
reviewed  in  parliament,  the  freedom  of  the 
conftitution  was  guarded  and  fecured,  in  a 
manner  the  molt  effectual. 

The  hiftoriographer  of  Scotland  pro- 
ceeds to  exprefs  himfelf  in  this  manner, 
on  the  fubject  of  the  Lords  of  the  Arti- 
cles. 

1  They  came  afterwards  to  be  elected 
4  by  the  parliament,  and  confifted  of  an  e- 

*  qual  number  out  of  each  eftate,  and  molt 
4  commonly  of  eight  temporal,  and   eight 

*  fpiritual  lords,  of  eight  reprefentatives  of 

*  burroughs,  and  of  the  eight  great  officers 

*  of  the  crown.  Of  this  body,  the  eight 
'  ecclefiaftics,  together  with  the  officers  of 
4  the  crown,  were  entirely  at  the  King's  de- 

Z  2  *  votion, 
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votion,  and  it  was  fcarce  poffible,  that 
the  choice  could  fall  on  fuch  temporal 
lords  and  burgefTes,  as  would  unite  in  op- 
pofition  to  his  meafures.  Capable,  ei- 
ther of  influencing  their  ele&ion,  or  of 
gaining  them  when  elected,  the  King 
commonly  found  the  Lords  of  the  Ar- 
ticles no  lefs  obfequious  to  his  will,  than 
his  own  priyy-council,  and,  by  means 
of  his  authority  with  them,  he  could 
put  a  negative  upon  his  parliament  be- 
fore debate,  as  well  as  after  it;  and,  what 
may  feem  altogether  incredible,  the  mod 
limited  prince  in  Europe  actually  poflefT- 
ed,  in  one  inftance,  a  prerogative,  which 
the  molt  abfolute  could  never  attain  *j' 

From  what  I  have  urged,  it  is  clear,  that, 
of  old,  the  eftates  of  the  kingdom,  not  the 
fovereign,  elected  the  council  of  the  arti- 
cles. And,  it  is  worthy  of  obfervation,  that, 

if 

*   II  i  ft  -  of  Scotland,  vol  i.  p-  70. 
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if  this  privilege  had  been  ever  in  the  fo- 
vereign,  he  would  not  have  parted  with 
it,  to  beftow  it  on  the  parliament.  Com- 
pliances of  this  kind  are  very  uncom- 
mon ;  and,  when  no  evidence  of  any  force 
is  to  be  found,  to  fupport  a  fuppoiition  fo 
whimfical,  it  muft  be  imputed  to  an  extreme 
want  of  political  difcernment,  or  the  violent 
attachment  to  a  hypothefis. 

It  is  to  be  conceived,  that  the  reprefen- 
tation  of  the  eftates,  in  the  committee  of  ar- 
ticles, was  generally  equal,  from  the  earlieft 
times  of  its  hiftory.  There  feem,  indeed,  to 
have  been  variations  in  the  number  of  the 
reprefentatives  as  a  body.  But  it  was  the 
rule,  that  an  equal  number  of  reprefenta- 
tives mould  be  chofen  from  each  eftate. 
It  is  even  ordained,  by  a  ftatute  of  James 
VI.  '  that  the  number  of  the  Lordes  of 
4  Artickles  be  equal  in  ilk  eftaite  ;  and  that 
f  the  feweft  number  of  everie  eftaite  be  fex, 
Z  $  i  and 
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6  and  the  maift  number  ten  *.'  This  me- 
thod of  procedure  was  evidently  calculated 
for  the  public  good,  and  the  purpofes  of 
freedom. 

The  fuperaddition  of  the  '  officers  of  the 
4  crown,'  or  rather  of  the  '  officers  of  the 
*  ftate,'  to  the  Lords  of  the  Articles,  was 
a  late  invention,  and  an  attack  upon  their 
independence.  It  is  obvious,  therefore, 
even  from  this  circumftance,  that  the 
Lords  of  the  Articles  had  not  always  been 
fo  fubmiffive  as  Dr  Robertfon  has  fuppo- 
fed. 

As  to  my  Lords  the  bifhops,  I  will  not  be  fo 
bold  as  to  fpeak  their  apology.  They  were, 
doubtlefs,  the  moft  rotten  part  of  our  confti- 
tution.  But,  whatever  dependence  and  ve- 
nality may  be  imputed  to  them,  it  is,  by  no 
means,  equitable  to  infer  in  the  Lords 
of  the  Articles  a  general  and  uniform  cor- 
ruption. 

In 

*  Pari.  1587.  cap.  37. 
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In  the  institution,  and  in  the  election  of 
the  Lords  of  the  Articles,  there  appear  the 
marks  of  legality,  and  candour,  and  ju- 
ftice.  No  arts,  which  had  been  ufed  to  o- 
verawe  or  direct  them  in  antient  times, 
have  been  traced  or  difcovered.  And,  in- 
deed, to  gain  or  to  corrupt  this  council, 
while  it  was  difficult  in  itfelf,  was  to  ac- 
quire nothing.  For,  its  overtures  being 
debatable  in  parliament,  the  deliberations 
and  authority  of  the  three  eftates  were  to 
overturn  all  improprieties  in  their  behavi- 
our and  conduct. 

It  was  not  till  a  late  period  in  our  hiftory, 
that  any  attempts  were  even  m;ide,  to  coun- 
teract their  virtue  and  integrity.  Thefe 
might  firft  be  thought  of  in  Mary's  reign  ; 
but,  I  conceive,  they  were  chiefly  fofter- 
cd  by  a  weak  or  an  artful  ftatute*  of 
James  VI.  If  we  believe  this  ftatute  itfelf,  it 
Z  4  was 

*  *  Our  Soverainc  Lorde,  and  his  cftaitcs  in  this  pre* 

■  fent 
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was    intended  to    prevent  in    parliament 
the  fpirit  of  frivolous  difputation.    It  may, 

notwith- 

'  fent  parliament,  having  confidered  the   great  fafcherie 

•  and  inconvenience  of  findrie  padiamentcs,  throw  prefent- 

•  ing    of  a  confufed   multitude  of  doubtful  and   informal 

•  articles  and  fuppiicationes:    For  remeid  theirof  in  time 

•  cuming,  ftatutis  and  ordainis,  that,  quhenever  the  par- 
«  liament  is  appoynted  and  ordained  to  be  proclamed, 

•  there  fall  ane  convention  be  appoynted,  of  foure  of  eve- 
«  ry  eftaite,  to  meete  twentie  dayes  before  the  parliament, 
«  to  receive  all  maner  of  article;  and  fuppiicationes  con- 

•  cerning  general  lawes,  or  tuitching  particular  parties: 
4  Quhilkis  articles  and  fuppiicationes,  fall  be  delivered  to 
«  the  clerke  of  regiller,  and  be  him  presented  to  the  per- 
'  fones  of  the  eftaites,  to  be  confidered  be  them;  to  the 

•  effect  that  thinges  reafonable  and  neceffary,  may  be 
'  formallie  maid  and  prefented  in  an  buik  to  the  Lordes 
«  of  the  Articles,  in  the  parliament  time  ;   and  all   imper- 

•  tinent,  frivolous,  and  improper  maters  be  rejected  ;  and, 
«  that  na  artickle  or  fupplication,  wantand  a  fpecial  title, 
«  or  unfubfcribed  be  the  prefenter,  fall  be  -red  or  anfwer- 
«  ed  in  that  convention  or  parliament  following  the 
«  fame  :  It  is  alvvayes  provided,  that  his  Majeftie  may 
'  prefent  fik  artickles  as  he  thinkis  gude,  concerning  him- 
'  felf,  or  the  common  weill  of  the  realme,  at  all  times 
«  when  he  thinkis  expedient.'  Stat.  James  VI.  cap. 
218. 

Erca 
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notwithftanding,  have  covered  a  more 
dangerous  purpofe.  With  whatever  de- 
fign,  however,  it  might  be  framed,  this 
is  certain,  that  it  contributed  to  fuggeft 
that  negative  before  debate,  of  which  the 
monarchical  writers  are  fo  full,  and  which 
was  to  diftinguifh  the  dominations  of 
Charles  I.  and  Charles  II.  High  notions  of 
prerogative,  indeed,  had  been  founded  in 
the  reign  of  James  VI. ;  !  but  they  received 
a  memorable  correction;  and  the  power 
and  freedom  of  parliaments  were  proclaim- 
ed in  language  the  moft  refpectful  and  de- 
cifive  *, 

Thus, 

Even  from  this  law,  it  is  to  be  remarked,  that  the  Lords 
of  the  Articles  had  not  that  confcquence  which  fo  many 
writers  confer  upon  them.  They  were  in  ufe  to  re- 
ceive articles  indifcriminately  from  all  members  of  parlia- 
ment ;  and  thofe  prefented  by  the  crown  are  to  be  view- 
ed in  the  light  of  fpeeches  from  the  throne. 

*  *  The  King's  Majeftie,  confiddering    the    honour 

•  and  the   authcritie    of  his  fupreeme  court   of  parlia- 
«  ment,    continued  pad   all  memory   of  man,     unto  thir 

*  days,  as  conftitute  upon  the  free  votes  of  the  three  e- 

*  italics 


$6z  Of  the  Public  Law, 

Thus,   the  corruption   of  the  Lords  of 
the  Articles  was  late  in  making  its  appear- 
ance, and  it  did  not  continue  long.     It  was 
to  chara&eriie  thofe  reigns  which   imme- 
diately 

«  ftaites  of  this  auncient  kingdome.  Be  quhom  the  fame, 
«  under  God,  hes  ever  bene  uphalden,  rebellious  and  trai- 
«  terous  fubje&es  punifhed,  the  gude  and  faithfull  prefef- 

*  ved  and  meinteined,  and  the  lawes  and  acles  of  parlia- 
«  ment  (be  quhilkis  all  men  are  governed)  maid  and 
'  eftablifhed.  And  finding  the  power,  dignitie,  and  au- 
«  thoritie  of  the  faid  court  of  parliamenr,  of  lait  zeires 
'  called  in  fum  doubt,  at  lead  mm  curiouflie  travelling, 
'  to  have  introduced  fum  innovation  theiranent,  his  Ma- 
« jefties  firme  will  and  mind  alwaies  being  af  it  is  zit: 
'  That  the  honour,  authorise,  and  dignitie  of  his  faid  is 
'  three  eftaites,  fall  ftand  and  continew  in  the  awin  inte- 
«  gritie,  according  to  the  auncient  and  lovabill  cuftome 
«  bygane,  without  ony  alteration  or  diminution.  There- 
'  fotr,  it  is  ftatute  and  ordained,  be  our  faid  Soveraine 
'  Lord,  and  his  faidis  three  eftaites,  in  this  prefent  par- 
'  liament,  that  nane  of  his  lieges  and  fubjecles  prefume, 
c  or   tak   upon   hand,  to  impugne  the  dignitie,  and  the 

*  authoritie  of  the  faidis  three  eftaites,   or  to  feek  or  pro- 

*  cure  the  innovation,  or  diminution  of  power,  and  au- 
'  thoritie  of  the  faid  three  eftaites,  or  ony  of  them  in 
«  time  cumming,  under  the  paine  of  treaion/  Stat. 
Jame/Vl.  cap.  130. 
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diately  preceded  the  extinction  of  this 
council.  And,  what  confirms  all  I  have 
faid,  when  the  convention  of  eftates  at 
the  Revolution,  was  to  complain  of  the 
Lords  of  the  Articles  as  a  grievance,  it  was 
indire&ly  to  acknowledge  the  propriety  of 
the  council  itfelf,  and  to  urge  only  the  in- 
vafion  which  had  been  made  upon  the 
freedom  of  its  election  *. 

But, 

*  «  The  eftates  of  the  kingdom  of  Scotland,  do  re- 

•  prefent,  that  the  committee  of  parliament,  called  the 
'  Articles,  is  a  great  grievance  to  the  nation,  and  that 
«  there  ought  to  be  no  committee  of  parliament,  but  fuch 

•  as  are  freely  chofen  by  the  eftates,  to  prepare  motions 
«  and  overtures  that  are  firft  made  in  the  houfe.'  Attt 
tf  the  eftates,  an.  1689,  cap.  17.  In  conformity  to  this 
fenfe,  King  William  abolifhed  this  council.     '  The  King 

•  and  Queen's  Majefties,  with  advice  and  confent  of  the 
«  eftates  of  the  parliament,  do  hereby  difcharge  and  ab- 
'  rogate,   in  all  time   coming,  the  forefaid  committee  of 

•  parliament,  called  the  Articles  ;  and  further  cafs,  an- 
«  nul,  and  refcind,  t&  A<3,  3d  Scffion,  pari,  ift,  ch.  ii.  a- 
'  nent  the  way  and  manner  of  election  of  the  Lords  of  the 

•  Articles,  with  all  other  acts,  laws,  and  conftitutions  e- 

•  ftablifhing  the  hud  committee,  or  Lords  of  Articles.' 
Ads  of  William  and  Alary,  an.  1690,  cap.  3. 
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But,  while  thefe  remarks  are  more  than 
fufficient  for  the  end  to  which  they  are  ap- 
plied, it  will  not  efcape  the  attention  of 
the  reader,  that  the  mixed  form  of  polity 
which  eftablifhed  itfelf  in  Scotland,  as  well 
as  in  the  other  nations  of  Europe,  oppofes 
an  irrefragable  argument  againft  the  pre- 
rogative for  which  the  hiftoriographer  of 
Scotland  has  contended.  There  are  againft 
it  pofitive  and  definitive  evidences  ;  and 
there  are  againft  it  the  whole  rules  and 
fabric  of  our  government  *. 

The 

*  Amidft  the  many  marks  of  freedom  which  diftinguilh 
the  Scottilh  conftitution,  It  is  curious  to  obferve,  that  our 
Kings  of  old  were  to  apply,  by  way  of  petition,  to  their 
f'ubjects.  In  the  atfs  of  James  I.  there  is  this  paflage. 
«  Dominus  rex  obtinuit  per  modum  requeftus  a  praelatis 
«  et  baronibus,  quod  non  removebunt  pro  anno  futuro 

*  colonos  nee  hufbandos  a-terris  fuis  nondum  aliis  affeda- 
«  tis,  nifi  domini  illarum  terrarum  illas  terras  capiant  ad 

*  ufus  fuos  proprios.'     Black  Ails,  jol.  19.  'It  is  thocht 
«  fpeidful,'  fays  an  aft  of  laine$  II.  formerly  noticed  f, 

«  that 
f  Page  167. 
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The  general  defcriptions,  therefore,  and 
the  ftrong  conclufions  of  Dr  Robertfon,  are 
not  to  be  admitted,  and  appear  without  any 
fblid  fupport  of  reafon  or  learning.  After 
humbling  our  Kings  into  dependence  and 
poverty,  he  gives  them  a  prerogative  that 
is  without  bounds.  He  feems  now  in  con- 
Ipiracy  againft  the  crown,  and  now  a- 
gainft  the  people. 

I  have  mown,  in  other  places  of  this 
work,  that  the  Kings  of  Scotland  could 
not  be  fo  contemptible  as  he  has  repreient- 
ed  them  ;  and  I  controvert  in  this  note  the 
abfolute  power  he  would  impute  to  them. 
The  truth  is  oftener  to  be  found  in  the 
middle  than  in  extremities.  It  is  to  infult 
our  Kings,  to  confider  them  as  pageants. 

It 

1  that  the  King  male  requei/i  to  certane  of  the  greit  bur- 
1  rowis  of  the  land  that  ar  of  ony  mycht  to  mak  cartis  of 
»  weir.'  Black  ARs,fol.  38.  Thefe  pafTages,  as  well  as  fe- 
deral others  to  which  I  have  appealed  in  the  courfe  of 
this  note,  are  (hamefully  omitted  in  the  later  editions  of 
£he  ftatute-book, 
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It  is  to  infult  our  nation,  to  confider  them 
as  defpots.  And,  to  expofe  them  fome- 
tiines  in  the  one  view,  and  fometimes  in 
the  other,  is  to  do  fomething  more  than  to 
iport  with  our  hiftory. 

A  propensity  to  embelliih  other  men's 
notions,  without  confidering  enough  on 
what  authority  they  are  founded,  how 
n;rong  they  are  in  themfelves,  and  what 
inferences  are  to  be  deduced  from  them, 
is  a  conftant  and  a  teeming  fource  of  mif- 
take  to  this  fhowy  and  elegant  hiftorian. 
It  is  thence  that  he  holds  out  many  a  frail 
opinion  to  glitter  and  to  perim.  To  col- 
lect thefe  cannot  be  interefting  to  me.  But, 
though  I  could  not  fubmit  to  make  a  chro- 
nicle of  his  errors,  I  have  been  induced 
to  wipe  away,  and  to  difpel,  in  part,  the 
flains  and  the  gloom  they  would  fix  upon 
our  ftory,  and  to  illuftrate,  by  examples, 
the  refpecl:  which  is  due  to  his  authority. 
And,  while  I  perform  this  fervice  to  truth, 

to 
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to  liberty,  and  to  our  national  antiquities, 
I  difdain  to  be  unjuft,  and  am  far  from  be- 
ing infenfible  to  the  peculiarities  of  his 
merit. 


It  muft  be  a  pain,  I  know,  to  many  of 
his  readers,  that  the  moft  widely  amufing 
of  all  our  writers,  is  not,  at  the  fame  time, 
the  beft  informed,  and  the  moft  able.  They 
muft  regret,  that  a  work  which  forms  fo 
general,  fo  eafy,  and  fo  pleafing  a  paftime, 
is  not  alfo  fraught  with  inftruction,  and 
loaded  with  wifdom.  And,  that  the  au- 
thor, who  is  defervedly  fo  eminent  in  all 
the  arts  of  courtly  and  popular  compofi- 
tion,  is  not  likewife  remarkable  for  thofe 
fuperior  qualities,  which  alone  can  fecure 
and  eftablifh  admiration,  the  power  of 
thought,  and  the  originality  of  fentiment. 


THE       END. 


APPENDIX. 


No.  I.     Page  156. 

Charter  from  Malcolm  IV.  to  Walter  the 
Steivard  of  Scotland  *. 

MALCOLMUS,  Rex  Scotorum,  epif- 
copis,  abbatibus,  comitibus,  baro- 
nibus,  juftitiis,  vicecomitibus,  praepofitis, 
miniftris,  cunctifque  aliis  probis  hominibus, 
clericis  et  laicis,  Francis  et  Anglis,  Scotis 
et  Galovidienfibus,  totius  terrae  fuae,  tam 
praefentibus  quam  futuris,  falutem  :  No- 
tum  fit  orrmibus  quod  priufquam  arma  fuf- 
cepi,  concefli,  et  hac  mea  carta  confirma- 
A  a  vi 

*  From  the  collections  of  Sir  James  Balfour  of  Kin- 
naird,  ap.  Crawfurd,  Hift  of  the  family  of  Stewart,  p.  2. 
3» 
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vi  haereditarie  Waltero,  filio  Allani,  Dapi- 
fero  meo,  et  haeredibus  fuis  in  feodo  et 
haereditate,  fenefchalliam  meam,  tenendam 
fibi  et  haeredibus  fuis,  de  me  et  haeredibus 
meis,  ita  bene  et  plenarie,  ficut  rex  David 
fenefchalliam  mam  ei  dedit  et  conceflit  ; 
praeterea  confirmo  donationem  illam,  quam 
rex  David,  avus  meus,  ei  dedit,  fcilicet  de 
terris  de  Reinfrew,  Paifleth,  Pullock,  Tul- 
loch,  Kerkert,  Le  Drip,  Egilfham,  Lochy- 
noc  et  Innerwick,  Inchenan,  Haftenden, 
Legerwood  et  Brichenfydey  cum  omnibus 
iftarum  terrarum  pertinentiis  ;  et,  in  uno- 
quoque  burgo  et  dominio  meo,  unam  pie- 
nariam  toftam,  et  cum  unaquoque  tofta, 
viginti  acras  terrae,  ad  hofpitia  fibi  in  eo 
facienda  ;  quare  volo  ut  idem  Walterus,  et 
haeredes  fui  teneant,  in  capite,  omnia  prae- 
nominata,  tarn  ilia,  quae  ipfe  habuit  ex 
donatione  regis  David,  quam  ilia,  quae  ha- 
buit ex  mea  donatione  :  Reddendo  mihi  et 
haeredibus  meis,  de  illo  feodo,  fervitium 
quinque  militum,  Apud  caftrum  de  Rox- 
burgh 


APPENDIX 


371 


burgh  in  fefto  San&i  Johannis  BaDtiftae, 
anno  regis  noftri  quinto.    His  teilibus, 

Ernefto  epifcop.  St  Andrae. 
Herberto  epifc.  de  Glafgow. 
Johanne  abbate  de  Keleow. 
Will,  abbate  de  Melrofs. 
Waltero,  cancellario. 
Willielmo  et  David  rratribus  regis.     . 
Comite  Cofpatrick. 
Comite  Duncano. 
Ricardo  de  Morvil. 
Gilbert  o  de  Umphravil. 
Roberto  de  Brufs. 
Radolpho  de  Souls. 
'  Philippo  de  Colvill. 
Willielmo  de  Sumervilla. 
Hugone  Riddel. 
Davide  Olifard. 

Waldeno,  Filio  comitis  Cofpatric. 
Willielmo  de  Morvil/ 
Balduino  de  la  Mar. 
Liolpho,  filio  Macus. 

A  a  2  No. 
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No.  II.     Page  203. 


An  EXTRACT  from  Domesday-Book. 

Terra  Roberti  de  Stadford, 
In  Warendon  Hundred. 

ROBERTUS  de  Stadford  tenet  in  Stan- 
tone  3  virgatas  terrae,  et  Hugo  de 
eo.  Terra  eft  3  carucatarum.  In  domi- 
nio  eft  una,  et  3  fervi,  et  6  villani,  et  5 
bordarii,  cum  2  carucatis.  Ibi  3  acrae 
prati,  valuit  10  folidos,  modo  30  folidos. 
Aileva  libere  tenuit,  tempore  regis  Ed- 
wardi. 

Terra  Roberti  de  Oilgty 
In  Caiiea  Hundred. 

Robertus  de  Oilgi  tenet  1   hidam,  et  r 
virgatam  terrae  in  Wicha  5  et  Rogerius  de 

ea* 
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co.  Terra  eft  10  carucaturum.  In  domi- 
nio  funt  3  carucatae,  et  7  fervi,  et  7  villani, 
€t  3  bordarii,  cum  4  carucatis.  Ibi  10 
acrae  prati,  filva  ii  quarentenis  longa,  et  6 
quarentenis  lata,  <valuit  40  folidos,  modo 
100  folidos.  Azor  Hbere  tenuit,  tempore 
regis  Edwardi. 

In  Sutone  Hundred. 

Idem  tenet  de  Roberto  1  hidam  in  Te- 
warde.  Terra  eft  3  carucatarum  et  dimid. 
In  dominio  eft  una  et  2  fervi  et  7  villani 
habent  2  carucatas  et  dimid.  Ibi  molinum 
de  30  denariis,  valuit  10  folidos,  modo  30 
folidos. 

Idem  Robertus  tenet  dimid.  hidam,  et 
quintam  partem  1  hidae  in  Preftone.  Ter- 
ra eft  1  carucatae  et  dimid. 

Terra 
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Terra  Robert i  de  Vecy, 

In  RodeiveHe  Hundred. 

Robertus  de  Vecy  tenet  i  hidam  in  Ba- 
debroc.  Terra  eft  2  carucatarum  ;  I  eft  in 
dominio,  et  4  bordarii  habent  aliam  caru- 
caiam,  Va'htit  5  foiidos,  modo  10  folidos. 
Ailrlc  libere  tenuit,  tempore  regis  Edwardi. 
Ap.  Tranfcript  of  Doom/day-book,  fo  far  as 
it  concerns  Northampton/hire ,  in  Morton  s 
natural  hi/lory  of  North amptonjhire,  p.  26. 


No. 
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No.  III.     Page  287. 
The  Oath  of  a  Knight. 

I.  "V7"E  fall  fortifie  and  defend  the  Chri- 

X     ftian  religion,    and  Chrift's  holy 

evangell,  prefently  publikely  preached  in 

this  realm,  at  the  uttermoft  of  your  power. 

II.  Ye  fal  be  ley  el  and  trew  to  our  fove- 
rane  Lord  the  King's  Majeftie,  to  all  or- 
dure of  chivalrie,  and  to  the  noble  office 
of  arms. 

III.  Ye  fall  fortifie  and  defend  juftice  at 
your  power,  and  that  without  fear  or  fa- 
vour to  any  partie. 

IV.  Ye  fall  never  fiie  from  your  foverane 
Lord  the  King's  Majeftie,  norfra  his  hienes 
lieutenant  in  time  of  melle. 

Aa4  V. 
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V.  Ye  fall  defend  your  native  cuntrie 
from  all  alienars  and  ftrangers. 

VI.  Ye  fal  defend  the  juft  action  and 
queruelles  of  all  ladies  of  honor,  of  all  true 
and  friendles  widowes,  orphelins,  and  maids 
of  good  fame. 

VII.  Ye  fall  do  diligence  quhaire  ever 
ye  hair  thair  are  any  murtherars,  traytors 
or  maifterfull  thieves  and  ravaris  that  op- 
prefTeth  his  Majeftes  ledges  and  poore,  to 
bring  them  to  the  lawes  or  juftices  with  di- 
ligence at  all  your  power. 

VIII.  Ye  fall  mainteine  and  uphold  the 
whole  eftaites  of  chivalrie  with  horfe,  harnes, 
and  other  knightly  abviliaments,  and  fall 
help  and  fuccor  all  thame  of  the  famen  or- 
dure if  they  ftand  in  need. 

IX.  Ye  fall  acquire  and  feek  to  have  the 
knowledge  and  underftanding  of  all   the 

articles 
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articles  and   points  requifite  for    you   to 
know,  conteined  in  the  books  of  chevalrie. 

X.  Ye  will  promes  to  obferve,  keep, 
obey,  and  fulfill  all  the  premiffes  to  the  ut- 
termoft  of  your  power,  fo  help  you  God, 
be  your  owen  hand,  and  be  God  himfelf. 
Ap*  Selden>  Titles  of  Honour,  part  ii.  chap. 
vii.  See  alfo  the  works  of  Drwtimond  of 
Hawthornden,  p.  138. 


No.  IV. 
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No.  IV.     Page  322. 

Pro  Duce  Britanniae  de  Theolonio  non  Prac- 
Jlando. 

REX  univerfis  et  fmgulis,  ad  quos,  &c. 
falutem.      Querelam,   cariflimi  fra- 
tris  noftri    Johannis    Ducis  Britanniae  et 
Comitis  Richemundiae   recepimus,    conti- 
nentem  quod,  licet  ipfe  et  omnes  homines 
et  tenentes  fui  de  comitatu   Richemundiae 
quieti  efle  debeant,  idemque  comes,  et  om- 
nes alii  comites  Richemundiae,   et  eorum 
homines  et  tenentes  de  comitatu  praedicl:o 
a  tempore  cujus  contrarii  memoria  non  ex- 
iftit,  femper  hactenus  quieti  effe  confueve- 
rant  de  theolonio,  pontagio,  muragio,  pa- 
vagio,  paflagio,  laftagio,  ftallagio,  kaiagio, 
et  picagio,   de  bonis  fuis  praeftandis,  per 
totum  regnum  noftrum  Angliae,  idem  ta- 

men 
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men  comes,  ac  homines  et  tenentes  fui  de 
comitatu  praedi&o,  faepius,  ante  haec  tem- 
pora,  pro  praeftatione  hujufmodi  theolonii, 
pontagii,  muragii,  pavagii,  paffagii,  lafta- 
gii,  ftallagii,  kaiagii,  et  picagii  infra  regnum 
noftrum  praedictum,  de  bonis  et  rebus  fuis 
diftri&i  fuerunt,  et  indies  diftringuntur  mi- 
nus jufte,  in  ipfius  comitis  dampnum  non 
modicum  et  gravamen,  et  flatus  hominum 
et  tenentium  fuorum  praedictorum  oppref- 
fionem  manifeftam,  fuper  quo  idem  comes 
nobis  humiliter  fupplicavit  ut  fibi,  ac  homi- 
nibus  et  tenentibus  fuis  praedi&is,  de  reme- 
dio  congruo  providere  velimus,  nos  nolen- 
tes  ipfum  comitum,  aut  homines  et  tenen- 
tes fuos  praedictos,  indebiti  onerari,  vobis 
praeciplmus  quod,  fi  praefatus  comes  ac 
homines  et  tenentes  fui  praedicti  quieti 
efTe  debeant,  idemque  comes,  et  omnes 
alii  comites  praedi&i  ac  eorum  homines 
et  tenentes  de  comitatu  praedicto,  a 
tempore  praedido  femper  hadenus  quieti 
efTe  confueverint  de  hujufmodi  theolonio, 

pontagio, 
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pontagio,  muragio,  pavagio,  paflagio,  laf- 
tagio,  ftallagio,  kaia^io,  et  picagio,  de  bo- 
nis fuis  praeftandis,  per  totum  regnum  no- 
ftrum  Angliae,  ut  praedictum  eft,  tunc  hu- 
jufmodi  diftri&ionibus  eis  de  caetero  infe- 
rendis,  penitus  defiftentes,  praefatum  co- 
mitem,  ac  homines  et  tenentes  fuos  prae- 
didtos,  de  hujufmodi  theolonio,  pontagio, 
muragio,  pavagio,  palTagio,  laftagio,  ftalla- 
gio, kaiagio,  et  picagio,  vobis  de  bonis  et 
rebus  fuis  praeftandis,  quietos  efle  permit- 
tatis,  prout  inde  quieti  efle  debeant,  idem- 
que  comes  et  omnes  alii  comites  praedi<fti, 
et  eorum  homines  et  tenentes  de  comitatu 
praedicto,  a  tempore  praedi&o  femper  hac- 
tenus  rationabiliter  quieti  efle  confueverunt. 

Tefte  Rege  apud  Weftmonafterium  deci- 
mo  o&avo  die  Junii.  Et  erat  patens.  Ap. 
Appendix  to  the  Honour  of  Richmond,  p. 
198.  199. 

No.V. 
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No.  V.     Page  329. 


Carta  fundationis  Coenob.  de  Dunfermelingc. 

IN  nomine  San&ae  Trinitatis,  ego  Mal- 
colmus,  Dei  gratia,  Scottorum  Bafileus, 
authoritate  regia,  ac  poteftate,  Margeretae 
Reginae,  uxoris  meae,  epifcoporum,  comi- 
turn,  baronumque  regni  mei  confirmatione, 
et  teftimonio,  clero  etiam,  adquicfcenteque 
populo.  Sciant  praefentes  et  futuri  me 
fundafle  Abbaciam  in  monte  infirmorum, 
in  honorem  Dei  Omnipotentis,  et  S.  indi- 
viduae  Trinitatis,  pro  falute  animae  meae, 
ct  omnium  antecefforum  meorum,  et  pro 
falute  animae  Reginae  Margaretae,  uxoris 
meae,  et  omnium  fucceflbrum  meorum. 
Concern  etiam,  et  hac  charta  mea  confirma- 
vi,   praedidae   abbathiae  omnes  terras  et 

villas 
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villas  de  Pardufin,  Pitnaurcha,  Pittecorthin, 
Petfadtachin,  Lavar,  Bolgin,  et  fhiram  de 
Kircaladunt,  et  Innerefc  minorem,  cum  to- 
ta  fchira  de  Fothriffe,  et  Muffelburge,  cum 
omnibus  fuis  pertinentiis,  tarn  in  capellis  et 
decimis,  aliifque  oblationibus,  quam  in  om- 
nibus aliis  ad  eas  terras,  villas,  et  fchyras 
jufte  fpectantibus,  ita  libere,  ficut  aliquis  rex 
aliquas  Elemofinas  unquam  dedit  vel  con- 
tulit,  ab  initio  mundi,  ad  hanc  diem  :  Te- 
ftibus  Ivo  Kelledeorum  Abbate,  Mackduffe 
Comite,  Duncano  Comite,  Araldo  Comite, 
Neis  filio  Willielmi  Merlefwain,  apud  Edin- 
burge.  Exfcript.  ab  Autogr.  per  Jac.  Bal- 
foure  Eq.  Aurat.  et  baronem  Lyon.  ap.  Mo- 
nqft,  Anglican,  vol.  ii.  p.  1054. 


No. 
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No.  VI.     Page  337. 


Indenture  between  Robert  I.  and  his  Sub] efts. 

HO C  eft  tranfcriptum indenturae  con- 
cordatae  et  affirmatae  inter  Domi- 
num  Robertum,  Dei  gratia,  Regem  Scotto- 
rum  illuftrem,  etcomites,  barones,  liberete- 
nentes,  communitates  burgorum,  ac  univer- 
fam  communitatem  totius  regni,  magno  fi- 
gillo  regni  et  figilJis  magriatum  et  commu- 
nitatum  praedi&orum  alternatim  iigillatum 
in  haee  verba,  Pr  ;cfens  indentura  teftatur, 
quod,  quintodecimo  menfis  Julii,  anno  ab 
incarnatione  Domini  M.  ccc.  vicefimo  fex- 
to,  tenente  plenum  parliamentum  fuum  a- 
pud  Cambufkenneth  fereniflimp  Principe 
domino  Roberto,  Dei  gratia,  Re^e  Sct^to- 
rum  illuftri,  convementibus  ibidem  comiti- 

bus, 


384  APPENDIX. 

bus,  baronibus,  burgenfibus  et  caeteris  om- 
nibus liberetenentibus  regni  fui,  propofitum 
erat  per  eundem  Dominum  Regem,  quod 
terrae  et  redditus,  qui  ad  coronam  fuam  an- 
tiquitus  pertinere  folebant,  per  diverfas  do- 
nationes  et  tranflationes,  occafione  guerrae 
factas,  fie  fuerant  diminuti  quod  ftatui  fuo 
congruentem  fuftentationem  non  habuerit, 
abfque  intolerabili  onere  et  gravamine  ple- 
bis  fuae :  Unde  inftanter  petiit  ab  eifdem, 
quod  cum  tarn  in  fe,  quam  in  fuis,  pro  eo- 
rum  omnium  libertate  recuperanda  et  fal- 
vanda,  multa  fuftinuiflet  incommoda,  pla- 
cerit  eis,  ex  fua  debita  gratitudine,  modum 
et  viam  invenire  per  quern  juxta  ftatus  fui 
decentiam  ad  populi  fui  minus  gravamen 
congrue  poflet  fuftentari.  Qui  omnes  et 
finguli  comites,  barones,  burgenfes,  et  libe- 
retenentes,  tarn  infra  libertates  quam  extra, 
de  Domino  Rege,  vel  quibufcunque  aliis 
dominis  infra  regnum,  mediate  vel  imme- 
diate tenentes,  cujufcunque  fuerint  condi- 
tionis,  confiderantes   et  fatentes  praemiffa 

Domini 
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Domini  Regis  motiva  effe  vera,   ac   quanv- 
plura  alia,  fuis  temporibus,    eis  per   eum 
commoda  accreviffe,    fuamque   petitionem 
effe  rationabilem  atque  juftam,  habito  fu- 
per  praemiffis  commune  ac  diligenti  tracta- 
tu,  unanimiter  gratanter  et  benevole  con- 
cefferunt  et  dederunt  Domino  fuo  Regi  fu- 
pradiclo  annuatim  ad  terminos  San£H  Mar- 
tini et  Pentecoftes,  proportionaliter,  pro  to- 
to  tempore  vitae  dicti  Regis,  decimum  de- 
narium    omnium  firmarum  et    reddituum 
fuorum,  tarn  de  terris  fuis  dominicis  et  war- 
dis,  quam  de  caeter  is  terris  fuis  quibufcunque 
infra  libertates  et  extra,  ex  tarn  infra  bur- 
gos  quam  extra,  juxta  antiquam  extentam 
terrarum  et  reddituum  tempore  bonae  me- 
moriae Domini  Alexandri,  Dei  gratia  Re- 
gis Scottorum  illuftris  ultimo  defun&i,  pro 
minifteriis  ejus   fideliter  faciend.     excepta 
tantummodo  deftru&ione  guerrae  j   in  quo 
cafu  fiet  decidentia  de  decimo  denario  prae- 
concefib,    fecundum   quantitatem    firrnae, 
quae  occafione  praeditla,   de  terris  et  rcd- 
ditibus  praedidis,  levari  rion  poterint,  pro- 
Bb  ut 
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ut  per  inquifitionem  per  vicecomitem  loci 
fideiiter  faciendam  poterit  reperiri  :  Ita 
quod  omnes  hujufmodi  denarii,  in  ufum  et 
utilitatem  dic1:i  Domini  Regis,  fine  remifli- 
one  quacunque,  cuicunque  facienda,  totali- 
ter  committantur :  Et  fi  donationem  vel 
remifTionem  fecerit  de  hujufmodi  denariis 
antequam  in  Cameram  Regis  deferantur  et 
plenarie  perfolvantur,  praefens  conceflio 
nulla  fit,  fed  omni  careat  robore  firmitatis. 
Et  quia  quidem  magnates  regni  tales  ven- 
dicant  libertates,  quod  miniftri  Regis  infra 
terras  fuas  miniftrare  non  poterint,  per 
quod  foiutio  Domino  Regi  facienda  forfan 
potent  rerardari :  Omnes  et  finguli  hujuf- 
modi libertates  vendicantes,  Domino  Regi 
manuceperunt,  portiones  ipfos  et  tenentes 
fuos  et  contingentes,  per  miniftros  fuos, 
miniltris  Regis,  ftatutis  terminis  plene  fa- 
cere  perfolvi  :  Quod  fi  non  fecerint,  vice- 
comites  Regis  quilibet  in  fuo  vicecomitatu, 
tenementa  hujufmodi  libertatum,  regia  auc- 
toritate,   per  hujufmodi  folutione  fecienda 

diflringant. 
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diftringant.  Dominus  vero  Rex,  gratitu- 
dinem  et  benevolentiam  populi  fui  placide 
ponderans  et  sattendens,  eifdem  gratiofe 
conceffit,  quod  a  fefto  San&i  Martini  prox- 
imo futuro,  primo  viz.  termino  folutionis 
faciendae,  collectas  aliquas  non  imponet, 
prifas  feu  cariagia  non  capiet,  nifi  itineran- 
do  feu  tranfeundo  per  regnum,  more  pre- 
decefforis  fui  Alexandri  regis  lupra  dicti : 
Pro  quibus  prifis  et  cariagiis  plena  fiat  fo- 
lutio  fuper  unguem :  Et  quod  omnes 
grofTae  providentiae  Regis  cum  earum  ca- 
riagiis, fiant  totaliter  fine  prifis.  Et  quod 
miniftri  Regis,  pro  omnibus  rebus  ad  hu- 
jufmodi  groffas  providentias  faciendas,  fe- 
cundum  commune  fore  patriae,  in  manu 
folvant  fine  dilatione.  Cacterum  confen- 
fum  eft  et  concordatum,  inter  Dominum 
Regem  et  communitatem  regni  fui,  quod, 
ipfo  Rege  mortuo,  ftatim  cefTit  conceflio 
decimi  denarii  fupradicti.  Ita  tamen  quod 
de  terminis  praeteritis  ante  mortem  ipfius 
Domini  Regis  plenarie  fatisfiat.     Et  quod 

nee 
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nee   per  praemifTa,   vel  aliquod   praemhTo- 
rum,  poft  hujufmodi  conceffionem  finitam, 
haeredibus   di<fti  Domini  Regis,   aut  com- 
munitati  regni  fui  aliquatenus  fiat   praeju- 
dicium,   fed   quod  omnia  in  eundem  fta- 
tum  redeant  et  permaneant,   in  quo   erant 
ante  diem  praefentis  concemonis.     In  quo- 
rum omnium  teftimonium,  uni  parti  hujus 
indenturae,  penes  dic~tos  comites,  barones, 
burgenfes,  et  liberetenentes  refidenti,  appo- 
fitum  eft  commune  figillum  regni  :     Alte- 
ri  vero  parti,  penes  Dominum  Regem  re- 
manenti,  figillo  comitum,  baronum,  et  ali- 
orum  majorum   liberetenentium,   una  cum 
communibus  figillis  burgorum  regni,   no- 
mine fuo  et  totius  communitatis  concor- 
diter  funt  appenfa.     Dat.  die,   anno  et  lo- 
co fupradictis.     Et  hoc  tranferiptum  penes 
magnates   et   communitates   praediclos    et 
eorum  fucceflbres,  remanfurum,  figillo  reg- 
ni confignatur,   in  teftimonium   et  memo- 
riam  futurorum.     Datum  apud   Edinbur- 
gum,  in  parliamento Domini  Regis  tento  ibi- 
dem, 
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dem,  fecunda  Dominica  quadragefimae, 
cum  continuatione  dierum  fequentium,  an- 
no gratiae  m.  ccc.  vicefimo  feptimo.  From 
the  Collections  in  the  library  of  the  Advocates 
at  Edinburgh^  af>.  Hijlorkal  Law  Tracls, 
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No.  VII.     Page  341. 

The  Ordination  or  Jlatute  made  at  Scone,  on 
the  Ajh  day  of  April,  in  the  Third  year  of 
Robert  II.  .   , 


1 


N  Dei  nomine,  Amen,  anno  ab  incarna- 
tione  ejufdem  milefimo  trecentefimo 
feptuagefimo  tertio,  et  regni  regis  Roberti 
Secundi  anno  tertio,  menfis  Aprilis  die 
quarto,  praefatus  rex  Robertus  Secundus 
in  parliamento  fuo  apud  Sconam,  ac  cupi- 
ens  incertitudinem  iuccefiionis  in  plerifq; 
regnis,  et  partibus  contingentem  retroac- 
tis  temporibus  vitare  pro  pofle,  et  ei  pro  fe 
et  fuis  maxime  futuris  temporibus  obviare, 
ex  deliberato  confilio  et  cum  confenfu  et 
aflenfu  praelatorum  comitum  et  baronum, 
ceterorumq;  procerum  et  nobilium,  ac  om- 
nium aliorum,  de  tribus  ftatibus  five  comu- 

nitatibus 
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riitatibus  totius  regni  congregatorum  ibi- 
dem, declaravit,  ordinavit,  et  ftatuit,   quod 
filii   ipfius  regis  ex  fua  prima  et  fecunda 
uxoribus  nunc  geniti,   et  eorum  heredes, 
fucceffive  fuccedent  ipfi  regi  in  regnum,  et 
in  jus  regnandi  per  modum  infra  fcriptum, 
et  fub  forma,  et  conditionibus  infra  fcrip- 
tis.      Videlicet,    quod  dominus    Johannes 
primogenitus  ipfius  regis  comes  de  Carricke 
ac  fenefchallus  Scotiae  pro  cujus  fucceffio- 
nis  jure  in  parliamento  immediate  praece- 
denti  plene  fuerat   declaratum  et  heredes 
fui  poft  mortem  ipfius   fibi   in   regnum,   et 
in  jus  regnandi  fuccedent,  ac  ipfis  domino 
Johane  et  heredibus  deficientibus  forfitan, 
quod    abfit,  dominus    Robertus    comes  de 
Fife,   et  de   Monteith  films   ipfius  domini 
regis  ex  prima  uxore  fecundogenitus  et  hae- 
redes  fui  in  regnum  et  in  jus  regnandi  fuc- 
ceflive et  immediate  fuccedent,  et  ipfis  do- 
mino Roberto,  et  haeredibus  fuis  hujufmo- 
di,  deficientibus  etiam  fortafle,  quod  abfit, 
dominus  Alexander  dominus  de  Badertoch- 

filius 
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filius  ipfius  domini  regis  ex  eadem  uxord 
tertio  genitus,   et    heredes  fui  tantum  in 
regnum,  et  in  jus  regnandi,   poft  mortem 
ipforum  fimili  modo  fuccefllve  et  immedi- 
ate fuccedent ;  ipfis  vero  domino  Alexandro 
et  heredibus  fuis  praefatis,  fimiliter  forfitan 
quod   abfit,   deficientibus,   dominus  David 
comes  de  Strathern  films  ipfius  domini  re- 
gis ex  fecunda  uxore  genitus,   et  haeredes 
fui  eifdem  fie  deficientibus,   ex  toto  inte- 
grum et  in  jus  regnandi  fimiliter  fucceffive 
et  immediate  fuccedent  ;  ipfo  vero  David 
ct  haeredibus  fuis  predicts   fimiliter  forte 
deficientibus,  Walterus  filius  ipfius  domini 
regis  frater  germanus  ipfius  domini  David 
et  haeredes  ipfius  in  regnum  et  in  jus  reg- 
ni  fimili   modo  fuccedent.     Praedictis   au- 
tem  quinq;   fratribus  et  eorum  haeredibus 
ab  ipfis  defcendentibus  deficientibus  forfitan 
fimiliter  et  ex  toto,  quod  abfit,   veri  et  le- 
gitimi  haeredes  de   fanguine  et  parentela 
regali,  ex  tunc  in  regnum  et  in  jus  regnan- 
di fuccedent.     Quibus  fie  ftatutis,  ordina- 
te* 
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tis,  declaratis,  et  actis,  omnes  prelati  comi- 
tes  et  barones  ac  omnes  de  tribus  ftatibus 
five  comunitatibus  totius  regni  in  ipfo  par- 
liament ibidem  propter  haec  et  alia  con- 
gregati,  prefatas  declarationem,  ordinatio- 
nem,  et  ftatutum,  ratificaverunt  et  appro- 
baverunt  pro  fe  et  fuis  haeredibus  perpe- 
tuis  et  futuris  temporibus  duraturis.  Et 
nihilominus  infrafcripti  videlicet  praelati 
domini  Willielmus  Sandti  Andreae,  Mi- 
chael Dunkelden  ;  Alexander  Aberdonen  ; 
Patricius  Brechanen  ;  Alexander  Muravi- 
en  ;  Andreas  Dumblanen ;  Alexander  Rof- 
fen  ;  et  Malcolmus  Catenen  ;  Ecclefiarum 
epifcopi  praefentibus,  et  apertis  facrofanc- 
tis  Dei  evangeliis,  ac  infra-fcripti  comites, 
barones  et  nobiles,  primo  videlicet  ipfi  filii 
regis  feniores,  et  provectae  aetatis  domini, 
fcilt  Johanes  Robertus,  Alexander,  necnon 
Dominus  Willielmus  de  DouglafTe,  Georgi- 
us  de  Dunbar  Marchiae,  Johanes  de  Dun- 
bar Moraviae,  comites  Thomas  de  Haya 
conftabularius  Scotiae,  Dominus  Williel- 
C  c  mus 
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mus  de  Keith  marefcallus  Scoriae,  Jacobus 
de  Lindfey,  Dominus  de  Crawford,  Archi- 
baldus  de  Douglas  dominus  Galvidiae,   Ja- 
cobus Douglas  dominus  de  Dalkeith,  Ro- 
bertus  de  Erfkine,   Hugo   de  Eglintorme, 
Duncanus  de  Wallays,  David  de  Graham, 
Walterus  de  Halyburtonne,  Willielmus  de 
Difhingtoune,   Alanus  de    Erfkin,  Alanus 
de      Jacobus  de  Frazer,  Alexander  Frazer, 
R.obertus  fenechallus  de  Innermaith,  Roge- 
rus  de  Mortuo  Mari,  David  films  Walteri, 
Patricius  de  Grahame,  Andreas  de  Valli- 
bus,  Johanes  Wallays,  Johanes  Maxwell, 
Andreas  Campbell,  Willielmus  de  Cunning- 
ham filius,  et  Johanes  Strachawhin  milites, 
Johanes  Kennedy,  et  Alexander  de  Cock- 
burn,  fcutiferi,  eifdem  facrofanctis  evange- 
liis,   et  eorum  quilibet   manu-tactis  corpo- 
raliter  juraverunt,  quod  prefatas  declarati- 
ones,   ordinationes,  et  ftatuta  pro  fe  et  pro 
eorum    haeredibus    inviolabiliter   obferva- 
bunt  et  ab  aliis  pro  viribus  perpetuo  facient 
obfervari.     Confequenter  vero  et  immedi- 
ate, 
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ate,  tpta  multitudine  cleri  et  populi  in  ec- 
clefia  de  Scona  ante  magnum  altare  propter1 
hoc  fpecialiter  convocata,  ac  prefata  decla- 
ratione,  ordinatione,  et  ftatuto  fie  juratis 
alta  et  publica  voce,  eis  expofitis,  quilibet 
levata  maim  per  modum  fidei-dationis  in 
lignum  univerfalis  confenfus  totius  cleri  et 
populi  exprimebat  et  manifeftabat  publice 
fuum  confenfum  pariter  et  affenfum*  In 
quorum  omnium  teftimonium  prefatus  do- 
minus  rex  prefenti  fcripto  five  inftrumento, 
fuum  magnum  precepit  apponi  figillum,  et 
ad  majorem  evidentiam,  et  fecuritatem  ple- 
niorem,  omnes  epifcopi,  comites,  barones, 
et  nobiles  fupradicti  eidem  inftrumento 
fua  figilla  fecerunt  apponi,  gratia  teftimo- 
nii  et  ad  perpetuam  memoriam  futurorum : 
Acta  fuerunt  haec  apud  Sconam  in  pleno 
parliamento  domini  regis,  predidtis  anno, 
menfe,  et  die  fuperius  annotatis.  Ap.  Bra- 
dy, Tracls  concerning  the  old  Engli/Jj  hifto* 
ry,  Appendix,  p.  46.  47. 
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